BEFORE THE CHIEF JUDGE OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF ICWA

*
IN THE MATTER OF THE APPLICATION % NO.
. OF IOWA POWER AND LIGHT COMPANY *-
FOR CONDEMNATION OF RIGHT OF WAY * APPLICATION FOR CONDEMNATION
FOR TRANSMISSION LINE IN MADISON * AND APPOINTMENT OF COMMISSION
' 'COUNTY, IOWA : TO APPRAISE DAMAGES
TO: The Chief Judge of the Fifth Judicial District

of the State of Iowa

The Applicant, Iowa Power and Light mm, pursuant to Section 472.3
of the Code of Iowa, hereby applies to Gibson C. Holliday Chief Judge of the Fifth |
Judicial District of Iowa, for the appbintrrent of a Camission to appraise the damages

~ to real estate hereinafter deséribed, and in connection therewith Applicantlstatéé as
follows:

1. That Applicant, Iowa Power and Light Campany, is a corporation.
organized under the laws of the State of Iowa, with its principal plpace of business
and its general offices in the bity of Des Moines, Polk County, Iowa, and.is engaded
in the business of generati_ng ’ t'ransmﬁttj_ng and distributing electricity at various
points and places within the State of Iowa. | .

"~ 2. That by Orde.r- dated December 30, l977, the Iowa State Ccrrme_roe
Camnission granted Applicant a franchise (Iowa State Camerce Camission Frachise
No. 14897) authorizing the construction and opera-ti.m.of a naminal 345,000 volt
(maximmm 400,000 volt) electric transmission line extending through and across
the property hereinafter described and other property in Madison County, Iowa together
-+ with the right of eminent domain to condem for transmission line purposes the
| land hereinafter described which the Iowa State Camrerce Camnission has found to
be necessary for the use of the Applicant for construction, operation and
maintenance of said transmission line in Madison County. 'I‘haf a copy of said %{:der |
and Franchise is attached as Exhibit "A" and made a part of this application. ?//
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3. Applicant seeks to condern and acquire by the process of eminent
domain a right of way and easement one hundred fifty feet (150') in width over,
along and across the land hereinafter described to oonst;:uct:, operate and maintain
a nominal 345,000 volt (maximum 400,000 volt) electric transmission line and all
necessary wires and equignent‘in.cident thereto for the purpose of constructing,
operating and maintaining said transmission line. |

4. The description of the property to be effected or sought to be
condermed by its congréSsional nurbers in tracts not exceeding one-sixteenth
(1/16) of a section; a description of the specific property sought to be
condemed from each of said parcels to be condemned with reference to such
description; the names of all record owners and parties in possession of the
parcels of property sought to be condemmed, or otherwise affected by such
proceedings; the holders of liens or encumbrances upon such lands, and the
places of residence of all such persons, so far as is known to Applicanﬁ, or: v.

as shown of record, are as follows, to wit:

SHERIFF'S NOTATION: ONLY THAT DESCRIPTION AND PLAT

PERTAINING TO THESE DEFENDANTS IS SET FORTH:




PARCEL NO. 61-33

DESCRIPTION OF PROPERTY TO BE AFFECTED

The East 20 Acres of the Southeast Quarter (SE%) of the Northeast Quarter
(NE%), the Northeast Quarter (NE%) of the Southeast Quarter (SE%), the West
26 acres of the East Half (Ek%) of the Southeast Quarter (SE%) of the South-
east Quarter (SE%), and all of the East Half (E%) of the Southeast Quarter
(SE%) of the Southeast Quarter (SE%) lying north of the road in Section 27,
the Southwest Quarter (Swk) of the Northwest Quarter (Nwg) and the North 8
Acres of the Northwest Quarter (Nwk) of the Southwest Quarter (SW%{ of .
Section .26, all in Township 74 North, Range 28 West of the 5th P.M., Madison
County, Iowa. .

DESCRIPTION OF SPECIFIC PROPERTY SOUGHT TO BE CONDEMNED -

That part of a strip of land 150 feet in width which will’
fall across the East 20 Acres of the Southeast Quarter (SE%)
of the Northeast Quarter (NE%) and Northeast Qggrtpr-(NE%)-

of the Southeast Quarter (SE%) of Section 27, the Southwest Quarter (SWLY of
the Northwest Quarter (NW%) and North 8 Acres of the Northwest Quarter (NWk)
of the Southwest Quarter (SW%) of Section 26, all in Township 74 North, Range
28 West of the 5th P,M.,, Madison County, Iowa, the centerline of said 150
foot wide strip being described as follows: '

Beginning at a point approximately 2,615 feet South of the Northwest cornmer '
of the East Half (Ek%) of the Northeast Quarter (NE%) of said Section 27,
‘thence East to a point on the East property line approximately 2,603 feet
South of the Northeast corner of the West Half (Ws) of the Northwest Quarter
(Nw%) of said Section 26.

This easement is limited to construction of one 345,000 volt’
electric transmission line across the above described property
consisting of one 2-pole structure and associated conductors.
(Maximum 400,000 volt) . '

NAMES OF ALL RECORD OWNERS AND PARTIES IN POSSESSION

. OWNER: Floyd Dudney and Janet Siddens Dudney
' Lorimor, '
lowa 50149

Shirlee Ann Siddens '
David Vernon Siddens :
Don Carl Siddens . '
Lorimor, lowa 50149 .

HOLDERS OF LIENS OR ENCUMBRANCES

LIEN HOLDER: Madison County

(A Plat showing the location of the property to be affected and
the location of the specific property sought to be condemned is
attached hereto, marked Parcel 61-33 and by this reference made
a part hereof.) _ , :
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Applicant requests that the Chief Judge of this Judicial District
appoint a Commission to appraise the d=rages to said lands in accordance with

the. terms and provisions of Chapter 472 of the Code of Iowa.

Dated this /&  day of Fefiowary , 1979

666 Grand Avenue, P.0.YBox 657
Des Moines, Iowa 50309

GAMBLE, RIEPE, BURT, WEBSTER & FLETCHER
2600 Ruan Center -
Des Moines, Iowa 50309

v h.Q.

BAWebster

Attorneys for Applicant
IG:A PGWER AND LIGHT CCMPANY

State of Towa )

‘Oounty of Polk ; '
I, E. L. Birdsall, being first £:iv sworn, on oath depose and stéte that..

I am Vice-President of Iowa Power a-< Light Carpany, Appllcant named in the

foregoing Application; that I have reaZ the above and forego:Lng Appllcatlon, that

-

I know the facts therein set forth, =¥ that the same are true and correct as I

Al

verily believe.

- ' E. L. Birdsall

Subscribed and sworn to beZcre me by said E. L. Birdsall this Zé day

of fethuary , 1979.

7 ‘ e

FLAEl WY COMMISSION EXpRS N Yic in and gor the State
= September 30, 1979" of Iowa

in duplicate in my office af

, 1977.

R SOEIVES
BIALISY:] Cou: ﬁj'-'

S \MN‘IERSET ICYA.

FEB, 2 0 1Uad
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AN THE MATTER OF THE APPLICATION
OF I1OWA POWER AND LIGHT COMPANY COMPENSATION COMMISSIONERS BY
FOR CONDEMNATION OF RIiGHT OF WAY THE CHIEF JUDGE OF THE FIFTH
FOR TRANSMISSION LINE IN - ‘ 4 JUDICIAL DISTRICT

MADISON COUNTY, I10WA

SELECTION AND APPOINTMENT OF

{

An Application for Condemnation having been filed with me by the lowa Power and
Light Company for the selection and appointment, by lot, of six suitable persons as
the law provides to act as a compensation commission to assess and appralse the damages
sustained by reason of the condemnation of certain specified rights In certain land
described by Applicant, in its application filed in the above entltled matter, | here-

. by de5|gnate, select, and appoint as the members of said compensation commission re-

quired in this matter the following persons:

~

NAME ADDRESS QUALIFICATION
Ole Olson A ' Winterset Licensed Real Estate

, ) Salesman or Broker
William Hunter Earlham
Jack Foster Winterset Knowledgeable of Property
Gail Leeper Winterset Values by Virtue of

A _ - _ ~ Occupation
Irvin Martens Winterset - Alternate \
. A

Darrell Daggett Earlham Agricultural
Raymond Clark ' Booneville

| further designate, select and appoint the above named
to act as Chairman of said commission.

TO THE SHERIFF OF - MADISON COUNTY, IOWA: Attached hereto please
find a duplicate of the Application for Condemnation In the above matter.
7/

\

Dated at Des Moines , lowa, this 26 day of ruary 1979

Chfef Judge of the 5th  Judiclal

District, including Madison County

Filed in my office at W » lowa this Zé day of Z_"’K',
19 ZZ . "

Sheruff of
County, lowa




IN THE MATTER OF THE CONDEMNATION OF
CERTAIN RIGHTS IN LAND BY THE I0OWA

POWER AND LIGHT COMPANY FOR RIGHT OF OATH OF COMMISSIONERS
WAY FOR TRANSMISSION LINE LOCATED IN .
MADISON COUNTY, [OWA

- . - - -

STATE OF I10WA
' ' SS

MAD ISON County |

. !’S’f

Each of the undersigned being duly sworn says:

That | do possess the qualifications listed under my name below, and

That 1 do not possess any interest in the proceedlng which would cause me to
render a biased decision and

That | will, to the best of my ability, faithfully and lmpartlally assess the
damages which owners, lienholders, encumbrancers and other persons interested in
the land from which certain rights are sought to be appropriated by these proceedings
will sustain by reason of the appropriation of the rights as set forth and described
in the Application in the Office of the Sheriff for Condemnation of Transmission Line
Right of Way and make a written report to the Sheriff as authorized and prescribed
in Chapters 471, 472 and 489, Code of lowa, and any amendments thereto, and
will well and truly perform any and all other duties imposed upon me by law as a
member of the compensation commission selected and appointed to assess said damages.

4/1‘«//37?7/% | \Q &Q«MM

NAME NAME :
Licensed Real Estate Salesman or Broker _ Licensed Real Estate Salesman or Broker
/2:&{1\& ‘a"\\ﬂ‘f/fﬁm
NAME :
Knowledgeable of Property Values by
Viktue of Occupation : Virtue of Occupation
dggéLA/u,ZIZqéz : ~ ' cé2%3Z7é2Ezﬁﬂieéz—<2122L42££:l———————~———--
NAME: 74 " NAME
Agricultural ' Agricultural’ :

Subscribed and sworn to before me this _7th day of _ March

e i ' ’

Foshell g, . |

= PR e ’}‘, ’,

T R : :
& s : A : :

J X . : )
785 S s (Natary Pubbcr— in and for said
iR : 5~<lf ' (Cterk of Court) County and State
' -.';' Y . o .'._: .-(?:;
File ».n myﬁ f)"ee'a‘é Winterset , lowa, this 7th day of March ,
1979 .
Rex Rouse
Sheriff of Madison County, lowa




PARCEL 61-33

BEFORE THE SHERIFF OF  MADISOM COUNTY, IOWA
IN THE MATTER OF THE APPLICATION OF ) | NO.
IOWA POWER AND LIGHT COMPANY FOR ) -
CONDEMNATION OF RICHT OF WAY FOR ) NOTICE OF HEARING BEFORE
TRANSMISSION LINE IN  MADISON ) COMMISSIONERS '
COUNTY, TOWA :
TO: .
L / co Y
~ OWNER: Floyd Dudney and Janet Siddens Dudney #°
Lorimor,
lowa 50149 = ,
' ,/»‘/’M;".{’(f /‘;—Cfc’*‘a(""”‘ I‘EB E, 0 1\(:’[3

+Shirlee Ann Siddens — A O E N Yoas
SEy 1 . YA
#David Vernon Siddens (et ey :

Zew  ¢~Pon Carl Siddens
Lorimor, lowa 50149

— ‘7:»{ o~ L//,) Ot D den

HOLDERS OF LIENS OR ENCUMBRANCES

[

LIEN HOLDER: Madison County #/

~and all other persons, companies, or corporations having any interest in or

owning any of the following described real estate: See "Exhibit A" attached.

You are hereby notified that Iowa Power and Light Company, a cofporation
organized under the laws of the State of Iowa, with its principal place of busi-
ness in the City of Des Moines, Polk County, Ipwa, desires the condemnation of
the following described easement in land: Sce "Exhibit B" attached.

That such condemnation is sought for the construction, operation and main-
tenance of a 345,600 volt electric transmission line and all necesééry wires and
equipment incident thereto, together with the permanent and perpetual right of
ingress and egress -on said easement to and from said property for the purpose
of constructing, opgrating and maintaining said transmission line and aésociated
wires and equipment incident to the operation and mainténaﬁce of said transmis-

sion line.

)




That a Commission has been appointed as provided by law for the purpose of
appraiéing the damages which will be caused by said condemnation. That said
Commiésioners will, on “\cu-c,\\ -l 1978 at \\'.00 o'clock AM., view
said bremises and proceed to appraise said damages, at which time you may ap-

pear before the Commissioners if you care to do so. .

A Mot

Keith D. Hartje J
P.0. Box 657, 666 Gfand Avenue

Des Moines, Iowa 50303

B. A.’Webster

GRAMBLE, RIEPE, BURT, WEBSTFR & FLETCHER
2600 Ruan Center ‘

Des Moines, lowa 50309

ot -

ATTORNEYS FOR APPLICANT,
IOWA POWER AND LIGHT COMPANY




PARCEL NO. 61-33

EXHIBIT “A”

I

DESCRIPTION OF PROPERTY 70O BE AFFECTED

The East 20 Acres of the Southeast Quarter (SE%) of the Northeast Quarter
(NE%), the Northeast Quarter (NE%) of the Southeast Quarter (SE%), the West
26 acres of the East Half (E%) of the Southeast Quarter (SE%) of the South-
east Quarter (SE%), and all of the East Half (E%) of the Southeast Quarter
(SE%) of the Southeast Quarter (SE%) lying north of the road in Section 27,
the Southwest Quarter (Swk) of the Northwest Quarter (Nwjk) and the North 8
Acres of the Northwest Quarter (Nw%) of the Southwest Quarter (SWk) of
Section 26, all in Township 74 North, Range 28 West of the 5th P.M., Madison
County, Iowa. :

EXHIBIT B

DESCRIPTION OF SPECIFIC PROPERTY SOUGHT TO BE CONDEMNED

That part of a strip of land 150 feet in width which will
fall across the East 20 Acres of the Southeast Quarter (SEX%)
of the Northeast Quarter (NEX%) and Northeast Quarter (NE%)

of the Southeast Quarter (SEY) of Section 27, the Southwest Quarter (SWL) of
the Northwest Quarter (NW%) and North 8 Acres of the Northwest Quarter (NW%)
of the Southwest Quarter (SW%) of Section 26, all in Township 74 North, Range
28 West of the 5th P,M., Madison County, TIowa, the centerline of said 150
foot wide strip being described as follows:

Beginning at a point approximately 2,615 feet South of the Northwest corner
of the East Half (E%) of the Northeast Quarter (NE%) of said Section 27,
thence East to a point on the East property line approximately 2,603 feet
South of the Northeast corner of the West Half (W%) of the Northwest Quarter
(Nw%) of said Section 26.

This easement is limited to construction of one 345,000 volt
electric transmission line across the above' described property
consisting of one 2-pole structure and associated conductors.
(Maximum 400,000 volt).

/0
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OFFICERS RE’I‘URN OF SERVICE

-l ‘-- TTINEoT L T IR X Y T S o n(u ~ T T T et o T XTI MR A T X T I ) T_IE
STATE OF IOWA,... .. Madison County, ss. . ‘
! The uttached notice with copy of Petition attached reccived this_. 20thay of . ___ February ____
19-.7.?., and I certify that 1 served the same on the defendants named helow by delivering a cu])y there-
of to each of said defendants personally at the time sund plice sot oppozite their respective nmne, . '
Name of Defendants Mouth Day Year Township County Stutu
Floyd Dudney Februazy 20th 1979 Monroe Madison Towa
-jéﬁ'é-t——g-&aéﬁg_i)ﬁ'd}féf— ebruary 20th 1979 Monroe ' Madison Iowa
@&W ex Rouse g iry
e Madison county, lowa
’ By; ................................. l)cputy Shevifl ‘ i
l“r‘]—‘s L3
Service $.ocmecooon- :
; ) )
' ~ Copies  §oecommen. !
R . |
: -Notary  $oecmceaan ,
; L ! i
’ Mileage . e .
: "Total S | » :
, v . . I
! ﬁiﬁ e e e e et ’ Nt A e e e ?3} C
- = e - e I -
'" . ’ M - o ’L
RETURN OF ORIGINAL NOTICE . N ’{
! STATE OF I0WA, MAD ISON County, ss. f
The within notice came into my hands on the __20th day of, February 19,79 and |
20th . : ‘ .
on the day of February : - 19 79 , I served the same on Don Carl Sldd_ens
, by leaving a true copy thereof at the house of
D Si ' R ‘
OFI Carl Siddens , situated in the Township of Monrae
Madison , . ' ' ,
—County, Iowa, the same being the usual place of residence of said defendent
Janet Siddens Dudney _ ;
~ with — & member of sald defendant's family, with- whom he ;
resides, and over 18 years of age, the said defendant not being found within ,the'County.
. | o
FEES o
. _ : i
Service, § 722:; W : o
fes, § : Y ' ' ’ : !
A Coplea, § ‘ Rex Rouse ‘
. i
Mileage, § . 3herriff of Madison County ‘-
Total, $ - | g
‘ : By ' s Deputy ’i
. 1




BBEB

RETURN OF SERVICE — GOVERNMENTAL BODY

L

STATE OF IOWA, Madison County, ss.

The within________] Notice _____ came into my hands on the__20thlay of _-__February__, 19

: 21st F
and on thg__-__s__day of T . ,

by offering to read the same to

of Madison County, Iowa

Service -

Copies -
Mileage .-
Total - - - $

BOONE BLANK BOOX CO., BOONE, I1OWA

1081-72

v

e

' RETURN OF SERVICE OF ORIGINAL NOTICE ... ... ;
The State of lIowa, Union County, ss (\//
The within notice received thlS ; __-day of\A ”Zé(_/ _________ 192./., and I certify that I
served the same on'the defendants named below by delivering a co thereof to each of said defendants person-
ally 4t the time and place set opposite their respective names:

MONTH DAY

/ NAMES OF DEFENDANTS YEAR

‘w OWN OR TOWNSHIP

COUNTY  STATE
_____________ g‘_\_‘ --Q%_ _-_Q.?_- v 7///;77_%4??__.,“ Union TIowa
e e e Union Iowa
T T T T e Iowa
_______________________________ n Iowa
T T T e e e e e e M Iowa
FEES
Service
Copies '
Mileage mion County, Towa ™~
Total
NI




PARCEL 61-33

BEFORE THE SHERIFF OF  MADISOW COUM'Y, IOWA

IN THE MATTER OF THE APPLICATION QF )  No.
IOWA POWER AND LIGHT COMPANY FOR ) -
CONDEMNATION OF RICHT OF WAY FOR ) NOTICE OF HEARING BETORE
TRANSMISSION LINE IN  MADISON ) COMMISSIONERS
COUNTY, IOWA )
_ TO:
_ OWNER: Floyd Dudney and Janet Siddens Dudney
Lorimor,
lowa 50149

“Shirlee Ann Siddens Tucker, 618 N. Vine, Creston, Iowa 50801
David Vernon Siddens , Route 2, Creston, Jowa 50801

Don Coarl Siddens

Lorimor, lowa 50149

HOLDERS OF LIENS OR ENCUMBRANCES

LIEN HOLDER: Madison County

LLCEIVED

. .Lz\/i.’. 2

UnNiDNW COUNTY, 10WA

ety i \
f D/}. F‘J

Al

and all other persons,.companics, or corporations having any interest in or
owning any'of the following described real estate: See "Exhibit A" attached.

You are hereby notified that Iowa Power and Light Company, a corporation
organized under the laws of the State of Iowa, with its principal place of busi-
ness in the City of Des Moines, Polk County, Iowa, desires the condemnation of
the following described easement in land: Sce "Exhibit B'" attached.

That such condemnation is sought for the construction, operation and main-
tenance of a 345,600 volt electric transmission line and all necessary wires and
equipment incident thereto, together with the permanent ana perpetual right of
ingress and egress on said eascment to and from said property for the purpose
of constructing, operating and maintaining said transaission line and associated
wire§ and equipmént incident to the operation and maintenance of said transmis-

sion line.




That a Commission has been appointed as provided by law for the purpose of

appraising the damages which will be caused by said condemnation. That said

Commissioners will, on N\o&rg\\ ~\ 1978, at \\' ©O o'clock AM., view

said premises and proceced to appraise said damages, at which time you may ap-

pear before the Commissioners if you care to do so.

A et

Kodith D. Hartje
P.0. Box 657, 666 ffand Avenue
Des Moines, Iowa 50303

B. A. Webster

\ A
GRAMBLE, RIEPE, BURT, WEBSTER & FLETCHER
2600 Ruan Center )

Des Moines, lowa 50309 A

O

ATTORNEYS FOR APPLICANT,
IOWA POWER AND LIGHT COMPANY

/5




PARCEL NO. 61-33

EXHIBIT “A”

DESCRIPTION OF PROPERTY TO BE AFFECTED

The East 20 Acres of tha Southeast Quarter (SE%) of the Northeast Quarter
(NE%) , the Northeast Quarter (NE%) of the Southeast Quarter (SEk%), the West
26 acres of the East Half (EX%) of the Southeast Quarter (SE%) of the South-
east Quarter (SE%), and all of the East Half (E%) of the Southeast Quarter
(SE%) of the Southeast Quarter (SE%) lying north of the road in Section 27,
the Southwest Quarter (SW%) of the Northwest Quarter (Nwk%) and the North 8
Acres of the Northwest Quarter (Nw%) of the Southwest Quarter (SWk%) of
Section .26, all in Township 74 North, Rarnge 28 West of the 5th P.M., Madison
County, Iowa. : :

™,

EXHIBIT E

DESCRIPTION OF SPECIFIC PROPERTY SOUGHT TO BE CONDEMNED

That part of a strip of land 150 feet in width which will
fall across the East 20 Acres of the Southeast Quarter (SE%)
of the Northeast Quarter (NEX%) and Northeast Quarter (NE%)

of the Southeast Quarter (SE%) of Section 27, the Southwest Quarter (SW%) of

the Northwest Quarter (NW%) and North 8 Acres of the Northwest Quarter (NWY)

of the Southwest Quarter (SW%) of Section 26, all in Township 74 North; Range

28 West of the 5th P,M,, Madison County, Towa, the centerline of said 150

- foot wide strip being described as follows: '

Beginning at a point approximately 2,615 feet South of the Northwest corner
of the East Half (EX%) of the Northeast Quarter (NE%) of said Section 27,
thence East to a point on the East property line approximately 2,603 feet
South of the Northeast corner of the West Half (W%) of the Northwest Quarter
(N7%) of said Section 26.

This easement is limited to construction of one 345,000 volt
electric transmission line across the above described property
consisting of one 2-pole structure and associated conductors.
(Maximum 400,000 volt). : : S

/6
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BEFORE THE SHERIFF OF  MADISON COUI\.]TY, 10

NO.

IN THE MATTER OF THFE APPLICATION OF
IOWA POWER AND LICHT COMPANY FOR
CONDEMNATION OF RIGHT OF WAY FOR

NOTICE OF HEARING BEFQRE

TRANSMISSION LINE IN  MADISON - COMMLSSIONERS
COUNTY, IONA -
TO: . ‘S».
_ OWNER: Floyd Dudney and Janet Siddens Daney
Lorimor,
lowa 50149

-Shirlee Ann Siddens Tucker, 618 N. Vine, Creston, Towa 50801
David Vernon Siddens , Route 2, Creston, Jowa 5080]

Don Carl Siddens
Lorimor, lowa 50149

HOLDERS OF LIENS OR ENCUMBRANCES

L1EN HOLDER: Madison County

/

RESEMDY RNt

LRI COUNTY | IOWA
(17 0 ] e
Pl 201979

DT LY, CHERIFF

N i ¢ St A At 4 A 1M I N

and all other persons, companies, or corporations having any interest in or
owging any’ of the'foilowing described recal estate: See "Exhibit A" attached.
| You are hereby notified that Iowa Power and Light Company, a corporation
organized under the laws of the State of Iowa, with its principal place of busi-
ness in the City of Des Moines, Polk County, Iowa, desires the condemnation of
the following described easement in 1ana: Sce "Exhibit B'" attached.
That such condemnation is sought for the construction, operation and main-
* tenance of a 345,000 volt electric transmission iine and all necesséry wires and
equipﬁent incidént thereto, together with the permanent and perpetual right of
1ﬁg:ess and egress on said eascment to and from said property for the.purpose.
of constructing, qpérating and maintaining said transmission line and associated
wireé and equipment incident to the operation and ﬁaintenance of said trqysmis-

sion line.

.- - <

-

tate of Towa

MZ ZIA{ _________ County } J '
The within notice, received thls‘g Z___day 0 Z i q ﬁ /- /L/ i , 1 /., and I certify yt on the

day ol_% bﬂﬁ /Z_ _____ , 19 .Z., 1 served the same on the defendant@.;@ f?;.([l&f“‘]

f‘ _____________________ at his dwelling house or usual place of abode in the City, Town @f

o . in // A/} 3 S(/ County, State of Iowa, and which place was not ;Z?xmg

house, hotel, club or apartment building, by there delivering a copy thereof /ﬁ / _éﬂ e

S p P T Hort
«—}A ‘749/9 f/% 7'44‘/(/%{ B

Return of Service of Original Notice

7

2/ .

P e ans]



That a Commission has been appointed as provided by law for the purpose of
appraising the damages which will be caused by said condemnation. That said
Commissioners will, on T\f\a.rg\\ ~\ 1978, at \\1 6O o'clock AM., view
said premises and proceed to appraise said damages, at which time you may ap-

pear before the Commissioners if you care to do so.

Kefith D. HartJe 62{
' P.0. Box.657, 666 Gfand Avenue
Des M01nes Iowa 50303

[_ /(J u'u)/v‘t
B. A Webster b .
GRAMBLE, RIEPE, BURT, WEBSTER & FLETCHER
2600 Ruan Center ‘
Des Moines, lowa 50309 )

O

ATTORNEYS FOR APPLICANT,
IOWA POWER AND LIGHT COMPANY

/7




PARCEL NO. 61-33

EXHIBIT “A”

DESCRIPTION OF PROPERTY TO BE AFFECTED

The East 20 Acres of the Southeast Quarter (SEX%) of the Northeast Quarter
(NEX%), the Northeast Quarter (NE%) of the Southeast Quarter (SE%), the West
26 acres of the East Half (E%) of the Southeast Quarter (SE%) of the South-
east Quarter (SE%), and all of the East Half (E%) of the Southeast Quarter
(SE%) of the Southeast Quarter (SE%) lying north of the road in Section 27,
the Southwest Quarter (SW%) of the Northwest Quarter (NW%) and the North 8
‘Acres of the Northwest Quarter (NW%) of the Southwest Quarter (SWy) of
Section .26, all in Township 74 North, Range 28 West of the Sth P.M., Madison
County, Iowa.

EXHIBIT D

DESCRIPTION OF SPECIFIC PROPERTY SOUGHT TO BE CONDEMNED

That part of a strip of land 150 feet in width which will
fall across the East 20 Acres of the Southeast Quarter (SEX%)
of the Northeast Quarter (NE%) and Northeast Quarter (NEX%)

of the Southeast Quarter (SE%) of Section 27, the Southwest Quarter (Sw%) of
the Northwest Quarter (NW)%) and North 8 Acres of the Northwest. Quarter (NRY)
. of the Southwest Quarter (SWY) of Section 26, all in Township 74 North, Range
© 28 West of the 5th P.M., Madison County, Iowa, the centerline of said 150
foot wide strip being described as follows:

Beginning at a point approximately 2,615 feet South of the Northwest corner
of the East Half (F%) of the Northeast Quarter (NE%) of said Section 27,
thence East to a point on the East property line approximately 2,603 feet
South of the Northeast corner of the West Half (w%) of the Northwest Quarter
(N#%) of said Section 26.

This easement is limited to construction of one 345,000 volt
electric transmission line across the above des rrlbod property

- consisting of one 2-pole structurc and as soc1ated conductors.
(Maximum 400,000 volt).

2 ————— s
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Eectioh 26, Township 74N, Range ZSW}
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Section 27, Townsﬁip 74N, Range 28W

=

|IOWA POWER AND LIGHT COMPANY
345KV TRANSMISIION LINE

.\ | ' i REVISION -

YV FLUCR PiONZER NG _  PROPERTY PLAT

DWN. BY ._]/J//Z ?' o 277G o - MADISON COUNTY )
CHECKED ‘ l PARCEL MG
APP'D ' | | | | 61-33
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BEFORE THE CHIEF JUDGE OF THE FIFTH JUDECIAL BﬁSTRICT
=2 = 1 - 407

=D

OF THE STATE OF IOWAZT:
S o
=2 I 7o T, . _
AND THE szl MAR 2 3 2079
SHERIFF OF MADISON COUNTY, IOWA = ]
Sor @ -
SR
-~ 3 ‘.Q
IN THE MATTER OF THE APPLICATION ) ’
OF IOWA POWER AND LIGHT COMPANY
-FOR CONDEMNATION OF RIGHT OF WAY ) NO.
FOR TRANSMISSION LINE IN MADISON
~° COUNTY, IOWA )
N
‘ AMENDMENT TO APPLICATION FOR CONDEMNATION
AND APPOINTMENT OF COMMISSION TO APPRAISE DAMAGES
. ° .
TO: The Chief Judge of the Fifth Judicial District
of the State of Iowa; and
The Sheriff of Madison County, Iowa
The Applicant, Iowa Power and Light Company, hereby
amends its Application for Appointment of a Commission to appraise
damages to real estate heretofore filed and in connection there-
with Applicant states: \
1. That on or about March 9, 1979 the Hon. M. J. V.
Hayden, Judge of the Fifth Judicial District of the State of Iowa,
filed a Ruling on Plaintiffs' Motion to Enlarge Findings of Fact

and Conclusions of law in the matter of William H. Anstey, et al.,
Plaintiffs, vs. Iowa Commerce Commission, Defendant; Iowa Power
and Light Company, et al., Intervenors on Behalf of Defendant;
Henry C. Brandt, et al., Intervenors on Behalf of Plaintiffs,
Equity No. CE 8-4686 in the Iowa District Court for Polk County;
which Ruling modified to some extent the Iowa State Commerce Com-
mission's Order granting the Applicant, Iowa Power and Light Com-
pany, the right of eminent domain and limiting such eminent domain
in scope of duration as provided for in the applicable portions of

§§ 478.19, 478.13 and 478.15 (Code of ITowa 1977). !




-2 -
2. That attached hereto and by this reference made a

part hereof is a copy of the Ruling of Judge Hayden modifying
the Order of the Commerce Commission attached to the Applicant's

original Application filed herein.

/ifl £ g
S

B. A. Webster

N
.

GAMBLE, RIEPE, BURT, WEBSTER &
DAVIS
2600 Ruan Center

" Des Moines, Iowa 50309

Keith D. Hartje

666 Grand Avenue
P. 0. Box 657 :
Des Moines, Iowa 50309 N

Gordon K. Darling
Darling & Chickering
53 Jefferson St.
Winterset, Iowa 50273

Attorneys for Applicant,
Iowa Power and Light Company

TN
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WILLIAIM H. ANSTEY, et al,
Plaintiffs,

Vs.

I0WA STATE COMMERCE COMIMISSION,

Defendant.
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IOWA POWER & LIGHT COMPANY, et al,

Intervenors on Behal
of Defendant '

" HENRY C. BRANDT, et al,

Intervenors on Behalf
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IN THE DISTRICT COURT OF IOWA, IN AND FOR POLK COUNTY.

EQUITY NO. CE 8-4686

Fled marck 9, (219

RULING ON PLAINTIFFS AND INTERVENORS ON BEHALF

OF PLAINTIFFS' HOTION FOR NEW TRIAL

The proceedings before the Court herein came on by way
of judicial review of an agency action in accordance with

Section 17A.19(Code), wherein Plaintiffs and Intervenors on Behalf

of Plaintiffs have sought judicial review in the Polk County District

Petition for Franchise, per Chapter 489(1975 Code) now Chapier 478

Court of the Iowa Staté Commerce Commission's decision after hearing

~filed before said Commission on the Iowa Power & Light Company, et al,

(1977 Code). The Court notes that the judicial review of an agency3

Section 17A.19(7)(Code) recites as follows:

" . . . In proceedings for judicial review

of agency action in & contested case,
however, a Court shall not itself hear
any further evidence with respect to

those issues of fact

whose cetermination

was entrusted by constitution or statute

to the agency in that

proceeding.

contested case

A e

‘action does not constitute a trial as contemplated by IRCP 244 (Code).

24
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The Legiélature by this enactment hés not grénted the féviewing Court
.authority to hear any further evidence with respect to those iSsués
of fact whose determination was entrusted to the Iowa State Commerce
Commission by constitution or statute in the contested case proceedings
_on review before the Court. Therefore, a trial thereon is precluded |
in District Court. The proceedings before the Court being not in
" the nature of a trial, but rather a judicial review of an agency
action, the Motion for New Trial does not properiy lie before the Court
asla viable remedy by Plaintiffs and Intervenors onvbehalf.of Plaintiffs
and is hereby dismissed. ' Plaintiffs and Intervenors oh Behalf of' -
Plaintiffs' remedy appears to be specifically governed b& Section
17A.20(Code):
"APPEALS. 'An aggrieved or adversely affected party
to the judicial review proceeding may obtain a
review of any final judgment of the District
Court under this Chapter by appveal to the Supreme
Court. The ‘appeal shall be-tédken as in other

civil cases, although the appeal may be taken
regardless of the amount involved."

RULING ON PLAINTIFFS AND INTERVENORS OH BEHALF OF
RLAINTIFES' MOTION FOR STAY PENDING APPLICATION FOR NEW TRIAL
UNDER IRCP 2&6

In view of the Court's Ruling and disposition of the Plaintiffs
and Intervenors on Behalf of Plaintiffs' iotion for New Trial, the
Motion for Stay is hereby overruled and denied. See IRCP 246 (Code)..
RULING ON THE TWO MOTIONS OF PLAINTIFFS AND INTERVENORS

ON BEHALF OF PLAINTIFFS' TO-ENLARGE FINDINGS OF FACT AND CONCLU-
SIONS OF LAY

The Court has found and ruled in its Order dated February 15,
1979, fhat the Commission's findings are supported by substantial
evidence in the record. The Court now clarifies this that the
Commission's findings in this contested case zare supportea by sub-
stantial evidence in the record made befcre that agency when that

record is viewed zs 2 whole. The matters 2ndé issues presented in these

4
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two Motioné for the Court to expand and enlarge'uéon aré matters

and iséues which have beeﬁ considered by the Céurt in its Order of
February 15, 1979, of findings and orders of the Commissién which

were reviewed and affirmed by the Court, save and except the iséue

of whether the Iowa State Commerce Commission has exceeded its
stétutory authority in granting unto the power Qompanies a perpetual
‘easement'over wﬁich to construct.and maintain ah‘electrical power
transmission line when the duration of the franchise or privilege

is limited to a periéd.of twenty-five yearé. ' See Sectioﬁ 478.9 (Code).

o In the case of Race vs. Iowa Electric Light &.Power Co.,

257 Iowa 701, 707, 708, 134 NW 2d 335 (Iowa 1965), thé Supreme Courf
vstated:- | |

"The purpose of Chapter 489 is to confer
Jurisdiction on the Commerce Commission

to determine the necessity of taking the
particular property for the proposed use.
The legality .of the determination of the
Commission may be tested on this type W
of action. Vittetoe vs. Iowa Southern
Utilities Co., 255 Iowa 805, 123 NW 24 878.
However, this issue is not tried de novo.
The Commission is a tribunal set up by

the Legislature for the purpose of
determining the public use, the necessity
of such use, and the land, and the

amount thereof to be taken for it.

-/ ~ sufficient to support the granting of the
franchise as granted, and the Commission
had not acted arbitrarily, capriciously,

~in bad faith or fraudulently, its
determination is not subject to review by
the Courts. ... ." :

i

' N ‘.

f If the evidence before the Commission is
i

]

At page 708 the Supreme Court went on to say:

"That Findings of Fact are broadly and
liberally construed rather than narrowly
or technically. They are construed to
uphold rather than defeat the Order made,
effect is given to what is implied as well
as stated. . . ." '
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The Court having found and ruled that there was substantial
evidence upon which the Commission made its findings and determination

as to the granting of the franchise herein, the Commission is also

.authorized and empowered to grant power of condemnation as it may

approve and find necessary for public usé to the holder of the
franchise.

As to the érecise and narrow issue presented to thé Court
in this judicial review of agency action, to-wit: has the Iowa State:
Comﬁerce Commission exceeded‘its statutory authority in granting uﬁto,"
the power companies a perpetual easement over the laﬁds‘in.question to
construct and maintain.an electrical vower transmission line when the

duration of the franchise or privilege is limited_to'a.period of

i

twenty-five years by statute, the Court finds it necessary to construe

. _ S N
the applicable portions of Sections 478.6, 478.9, 478.13 and 478.15 (Code)
as the Court has been unable-to find any case authorxity, and none have

been cited by the parties, as authority on this question."

Section 478.6 (Code) TAKING UNDER EMINAMT DOMAIN:‘

", . .when the Commission grants a franchise
to any person, company, or corporation for
the construction, erection, maintenance, and
operation of transmission lines, wires, and
cables for the transmission of electricity,
such person, company, or corporation shall
be vested with the power of condemnation to
such extent as the Commission may prove and
find necessary for public use."

Section 478.9 (Code) EXCLUSIVE RIGHTS-DURATION OF FRANCHISE:

". . .and no franchise or privilege shall ever
be granted for any such purpose for a longer
period than twenty-five years."”

op vt Gl a¥ad TELobad s By e -




Section 478.13 (Code) EXTENSION OF FRANCHISE-PUBLIC NOTICE:”

"Any person, firm, or corporation owning a franchise
granted under this chapter or previously existing
law, desiring to aquire extensions of such franchise,
may petition the Commission in the manner provided
for the granting of a franchise and the same _
proceeding shall be had as on an original appvlication,
including the assessing of costs provided by
Section 478.4 . . ." "Such petition shall be
accompanied by the written consent of the

. applicant that the provisions of all laws
relating to public utilities, franchises, and
transmission lines, or to the regulation,
supervision, or control thereof which are then
in force or which may be thereafter enacted
shall apply to its existing line or lines,

. franchises, and rights with the same force and
\v/ - effect as if such franchises had been granted
or such lines had been construed or rights had
been obtained under the provisions of this
chapter."” :

Section 478.15 (Code) EMINANT DOMAIN-PROCEDURE-ENTERING

- ON LAND—REVERSiON ON NON-USE, at the fourth paragraph which reads

P .

‘in part as follows:

"If an electric transmission ling right-of-way, or
any part thereof, is wholly abandoned for nublic
‘utility purposes by the relocation of the trans- .
mission lines, is not used or operated for a ‘
period of five years, or if its construction has

been commenced and work ceased and has not in
good faith been resumed for five years, the
right-of-way shall revert to the person or
persons who, at the time of the abandonment or
reversion, are the owners of the tract from which
such right-of-way was taken." ' ' '

condemnation by way of right of eminant domain grahted by'the Iowa State

Commerce Commission per authority granted by Section 478.6 (Code) by

necessity must coincide ‘and be commensorate with the franchise or privilege

gfanted for suchvpurpose not to exceed twenty-five years in duration berv
Section 478.9 (Code). The JIowa Legislature has not giveh the Jowa State
Commerce Commission,by way of expressed statute or clear impliéation,
authority to grant a perpetual easemenf to the po&er cpmpanies when the

franchiée or privilege for such purposé shall not be longer than a period

of twenty-five years.
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 In the event a franchise is extended by the Iowa State
Commerce Commission pursuant to Section 478.13 (Code), the easement
therefore would correspondingly be extended. 1If the franchise'was not
renewed, the easement therefore would terminate.

In addition, in the event any‘of the conditions as set
forth in Section 478.15 (Code), supra, should occur, ﬁhe easement wouldl
terminate and the right-of-way would revert to the personAdr persons ﬁho
at the time are the owners of the tract from which chh right-éf—way was
taken.

" The Legislature, in its wisdom, has protected_the property
owneré égainst an easement in perpetuity over and aéroés.their lands.
The IoWé State éommérce Coﬁmission has exceeded its statutory aufhority
upon gféﬁting unto the power companies by way of right‘o% eﬁinant doméin
to condemn the tracts of land for the perpetuél easemené for the fganﬁhise,
but raéher tﬁat same is limited by the provisions of Sectidn 478.9,

478.13 and 478.15.

AUTHORITY: Browneller v. Natural Gas Pipeline Company of

America, 233 Iowa 686, 8 NW 2d 474, Iowa (1943):

"It is true that in considering the power of
eminant domain the courts have uniformly’
"held that such power derogatory to private '
rights is to be stri¢tly construed and is not
to be extended or broadened by judicial
construction. . ." :

Section 17A.19, JUDICIAL REVIEW (Code):

"Except as expressly provided otherwise by
another statute referring to this chapter

by name, the judicial review provisions. of
this chapter shall be the exclusive means

by which a person or party who is aggrieved

or adversely affected by agency action may
seek judicial review of such agency action.
However, nothing in this chapter shall abridge
or deny to any person or party who is aggrieved
or adversely affected by an agency action the
right to seek relief from such action in th
courts." ' :
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"(8). The Court may affirm the agency
action or remand to the agency
for further proceedings. The -
Court shall reverse, modify, or
grant any other appropriate relief
from the agency action, equitable
or legal and including declaratory
relief, if substantial rights of
petitioner have been prejudiced
because the agency action is . . .

o ' (b) In excess of statutory authority
- ' of the agency. . ."

The Iowa State Commerce Commission's Ordér wherein it granted
iuhto the power‘companies right of eminant domain tovcondémn_for a
berpetual easement.is hereby modified in that éaid easemént éhall.not be'l
perpetual, but shall be limited in scope of duration as provided for
in the applicablé portions of Sections 478.9,.478.13'aﬁd 478;15_(C§ae).

To the extent that the Court's Order oh.Judicial Réview |

: . v P .

affirﬁing agency action filed herein on the 15th day of Febfuary, 1979,
is inconsistant or in conflict with the Ruling on:the'Two Mofioné_df : i
Plaintiffs”and'Intefvenors on Behalf of.Plaintiffs' to'Enlarge Findingé
of Fact and Conclusions'of Law, the same is hereby vagaﬁéd and shall be
of no force or effect. |

Dated this 9th day of March, 1979, at Des Moines, Polk

County, Iowa.

JUDéL%‘IFT{I JUbICI}/ DISTRICT IOWA

TR e e T e
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MADISON

IN THE DISTRICT COURT OF THIE STATE OF IOWA IN AND TFOR COUNTY

INTHE MATTER OF THE APPLICATION OF [OWA POWRR AND LIGHT COMPANY FOR CONDFMNATION OF
RIGHT OF WAY FOR TRANSMISSION LINE IN __MADISON COUNTY, JOWA

AFFIDAVIT OF FINAL OFFER

STATE OF IOWA )
» ) SS.
COUNTY OF POLK )

. L. Bird . ) .
I, E sall , being first duly sworn, on oath depose and state that on the

_23rd (ay of __ February 01979 as agent and representative of Iowa Power and Light Companv [
delivered to the following named persons, towitt by regular mail, to Wlt-

%

Floyd Dudney and Janet Siddens Dudney
Lorimor, Iowa 50149

Shirlee Ann Siddens
David Vernon Siddens
Don Carl Siddens

Lorimor, Iowa 50149

a duplicate ongmal of the “Final Offer to Acquire Easement’’, -a true copy of which i is: aLLached hereto, marked
Exhibhit A, and by this reference made a part hereof.

Dated this_23xd day of ___February

’

E. L. rdsall

Subscribed and sworn to before me by }E' L. Birdsall this_23rd

day of __February ,19__79

. c
LLOYD C. McLAUGHLIN : é //b .
MY COMMISSION EXPIRES %%Z My

September 30, 1979°

Notary Public in and for IOWA

3/



[
10Wa POWER
' 10wa PoweR
666 Grand Avenue / P.0. Box 657 FINAL OFFER TO ACQUIRE LEASEMENT

Des Moines, lowa 50303
Februaxry 23, 1979

Floyd Dudney and Janet Siddens Dudney
lorimor, Iowa 50149

Shirlee Ann Siddens
David Vernon Siddens
Don Carl Siddens

Iorimor, Iowa 50L49

.

Purquant to Chapter 472 entitled Procedures Under Power of Eminent Domain,
Code of Iowa, Iowa Power and Light Company hereby makes its final offer to
pay you the total lump sum of $  6,984.00 in consideration of your
execution, acknowledgement and delivery of a 345,000 volt electric trans— -
mission line easement in substance and form as, and across real estate de-
scribed in, the "Transmission Line Easament" attached hereto, marked Ixhibit
"A", and made a part hereof. Such offer does not include construction damage
to crops, tile or similar property which will be paid after construction when
such damage can he agcertalnod

If you wish to accept this offer, please call Towa Power and Light Company
collect at the following telephone number: 1-515-281-2713. .If a voluntary
easemant is not acquired by the Company for this parcel, condemnation pro-
cecdlngs will be initiated.

A plat showing the proposed transmission line easamrent on your property is
‘enclosed for your information.

Yours yer
7’)
[
5 T
K. L irdsall
Vice President

Enclosure | i Parcel 61-33




N Madison
. County
Parcet No, ___01=33_ EX HiE iIT u/\n Y a9
. Township . North

Job No. .

Range _ < 28 West of the S5th P.M,
Draft No.

Section 27

TRANSMISSION LINE EASEMENT

KNOW ALL MEN BY THESE PHESENTS: . \

The undersigned Owners, FlOYd Dudney and Janet Slddens Dudney

_Shirlee Ann Siddens, David Vernon Siddens, Don Carl Siddens

and the undersigned Tenant,
{hereinafter called the Grantor(s), in consideration of the sum of One Dollar and other valuable considerations in hand paid, Jdo hereby grant to’
towa Power and Light Company, an lowa Corporation, {hereinafter called the Grantee,) the perpetual right and easement to construct, reconstruct,

vepmr maintain, operate, inspect, patrol and remove a line of towers or poles for the transrnission and supply of electric current, with wires and
cables upon and from the same and all necessary foundations, anchors, guys, braces, fittings, equipment and apurtenances including a buried
ground wire, and such culverts, bridges, and ways of access as mav be reasonably necessary for the convienent construction, reconstruction, repair,
maintenance, operation, inspection, patrolling and removal of said line over, along, across and under the following described property situated in

QI____County, lowa, to-wit:

That part of a strip of land 150 feet in width Uthh w111
fall  across the East 20 Acres of the Southeast Quarterx (SEX) E
of the Northeast Quarter (NE%) and Northeast Quarter (NE’/) o .

 of the Southeast Quarter (8EL) of Section 27, the Southwest Quarter (8WLY of

the Northwest Quarter (NWL) and North 8 Acres of the Northwest. Quarter (NWk)
of the Southwest Quarter (SW%) of Section 26, all in Township 74 North, Range
28 West of the 5th P.M,, Madison County, Iowa, the centerline of said .150
‘foot wide strip being described as follows: o

Beblnnlnj at a point approximately 2,615 feet South of tho Northwost corner
of the East Half (E%) of the borhhvast Quarter (NE%) of said Section 27,
thence Fast to a point on the East property line approzimately 2,603 feet
South of the Northeast corner of the West Half (w s) of the Northwest Quarter

(k) of said Sectidn 26.- . -

This easement is limited to constructlon of one 345,000 volt
electric transmission line across the above descrlbOd property.
consisting of one 2- -pole structure and associated conductors.

(Maximen 400,000 volt)

T he Grantor(s) warrants and covenants unto Grantee that, subject to liens and encumbrances of record at the date of this easement, it is

the owwner of xhe above described land and has full right and authority to validly grant this easement, and that Grantee may quietly enjoy the
" premises. :

Granted is given the right to trim, cut and clear away any trees, limbs and brush, whether located on the above described easernent
property or adjacent t0 and overhanging the same, and the right to remove from the above dascribad easement property any obstruction, including
buildings, inflamrmable materials, brush, structures of any kind or other obstructions wheraver in its judgment such will interfere with or endanger
the construction, operation or mazintenance of said line, and to renew, replace, and 1o otherwise change the lines and any part thereof and all
appurtenances thercto and the location thareof within the easement property; and to pass along the easement propeny to and from adjoining lands
and to have ressonable access 1o said property from Grantor’s adioining lands. The Gramee rnay erect and use gates in all fences which cross or
whach shatl hereafter cross the route of said line,

In considcration of such grant, Grantes agrees that it will repair or pay for any damzge which may be caused to crops, fences or other
property of the undersigned by the construction, operation, maintenance, inspection, patrolling or removal of said line. Grantor(s) covenants that
no act will be permitted within the easerment propzrty which is inconsistent with the rights hereby granted; that no building or structures will be
erectied upon spid property and that the present grade or ground level thereof will not be changed by excavation or filling.

Grantee, its contractor or agents, may enter said premises for the purpose of making surveys and gircliminary estimates irnrnediately
upon the exccution of this easement but the easement shall Not otherwise be operative nor shall construction begin untit a fronchise for the line
is issued by the lowa State Commerce Commission and until the full consideration is paid as hereinafter provided.

The Grantor{s) acknowiledges payment of § ——— _— e hereunder and it is agreed that if the
additionat sum of S . e e e — 15 Paid the undersianed Grantor{s) within one year from the date hereol,
or the relegse of this easement from any liens or encumbrances of record, whichever date is later, this agreernent shall becorne binding upon all
parties huereto but shall terminate upon the permanent removal or abondonment of all lines and appurtenances of Grantee upon the easement
property, If the additional amount of considzration is not paid within the time stated above, then the initial payment shall be forleited to the
Grantar(s) and both parties shall be released from ol further obligation hereunder. The parties hereto agree that all payment made by virtue of this

agreernent shall be paid to of

—— e e as agent for the Granmtor(s).

This agreement shall run with the land and bind and inure to the benefit of the heirs, successors and dssigns of the parties.

Datedthis . day of = e e e . ,1O o

s
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BEFORE THE SHERIFF OF

COUNIY, IOWA

I THE MANTER OF THE APPLICNTTION
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FOR CONDERRATION OF RIGHD QO WAY
FOR TRANSAISSTON FLIINE IN

MADIGOY . COUNTY, TCIA
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We, the undersigned, being the duly appointed and qualified Coamissioners:

-

appointed to inspect the agricultural land describad in Iowa Power and Light Company's

Application herein, and to assess the damages sustained by the respective owmers, lien

holders, encurbrancers, and other persons interested in the premises affected by the

appropriation or condemnation of the real estaté described in said Application for the

construction, operation and maintenance of a 345,000 volt electric transmission line

to be _iocéted on a strip of land as spzcifically described in said Application ' do

hereby make report as follows:

+

That we proceeeded to view the respactive premises at the time fixed in

A

the Notices to the persons. interested in the parcel numbers hereinafter manticnead,

which parcel mumbers in this report correspond with the parcel numbers in the said

Application, and do hereby assess the damages sustained by the respsctive persons

interested in said lands as follows, all of which is respactfully submitted:

PARCEL NO. 61-33

COVWINERS :
Iorimor, Iowa 50149

Shirlee Ann Siddens
David Vernon Siddens
Don Carl Siddens
Iorimor, Iowa 50149

o€
AWARD: $ 4

to owners.

”D
ATTORNEY FEES AD costs: $9/0, ~

. for damages, including consequential

Floyd Dudney and Janet Siddens Dudney
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I, the undersigned, Sheriff of Madison

Cohnty, Towa hereby

endorse and certify to the attached Report of Compensation Commission; that | have

mailed by ordinary mail on N ,; “3/1:> ,'}979', a copy of said Repo%t

L4

of Compensation Commission together with a Notice of Appraisement of Damages and

Time for Appeal to ecach of the persons designated thereon..

Madison

Sheriff of
County, lowa




. | PARCEL 61-33

‘n

BEOFRE THE SHERIFF OF MADISON COUNTY, 10WA
PrOOTHEORATTTER OF THE APPLICATION - HO 61-33
GTOTOMA POVIRAND LIGHT CoMbany .
FOR COUDERNATION OF RIGHT 0F WAY C o HOTICE OF APPRAISEHENT OF
FOR TRANSMISSION LINE 1IN x DAMAGES AMD TIME FOR APPEAL
MADTSON COUMTY, 10WA % ,

10: Floyd Dudney and Janet Siddens Dudney |
Shirlee Amn Siddens; David Vernon Siddens; Don Carl Siddens

O/INERS:: Fioyd Dudney and Janet Siddens Dudney
. Iorimor, Iowa 50149

Shirlee Ann Siddens
David Vernon Siddens
Don Carl Siddens
Iorimor, Iowa 50149
A
N

You and ecuach of you are hareby notified that the duly appointed and qua]ifiéd
r“m“ﬁﬁwfw;mcmmmlsalanezsmassesscd and appraised the damages sustained by you by reason of the
condemnation as set out upon the attacne:l repdrt of Compensat'ion Commission, and that
pursuant to Section h72.18 of the Code of Xﬁwa, as amended by Houge File 215, Acts of
the 6h4th General Assembly, you may within thirty (30) days from the date of mailing of

this Notice, appeal to the District Court as by law provided;

7
“ Sheriff of MADISON
County, lowa

Date Mailed: 3-10-79 . '
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Attorney -~ Gary Kimes

(, o

225,00

MADTSON COUNTY SHERIFF!S CERTIFICATION OF COSTS z;;; =
53T <
I further certify that costs incidenmt to this proceeding, Iowa Power and zséﬁt o=
condemmations held March 7, 8, 9 and 12, 1979 have been taxed as f'ollows:::mh =
Qm"-l
SHERIFF FEES: Fee Postage Mileage L
Sheriff serving notices 185,00 47,70 $232770 2
Summoning Commissioners 1.20 3,60 S0 o
Sheriff attending Commissioners 120,00 26,70 §70
Mail Award Notices 6,75 58
Copy fees 10,00 10,00
$315,00 7.95 $78.00 #.00,95
COMMISSIONERS EXPENSES:
Lowell Olson, Chairman
4 days service, mileage and meals 21,62
Gail Leeper
4 deys service, mileage and meals 216,58
William Hunter
4 days service, mileage and meals 243,10
Raymond Clark ‘-
/ days service, mileage and meals 251,50
Darrell Daggett
- 4 days service, mileage and meals 235,90
John Foster _ _
4 days service, mileage and meals 216,50
' TOTAL $1,378.20
DAMAGES AWARDED:
Arthur Knutson and Karen V. Knutson (61-19) - $14,555,00
Attorney John Casper 590,00
61-22 |
Robert M, Berry and Catherine E, Berry 15,425,00
Attorney Ga.ry Kimes 500,00
61-26 = '
féobert M. Berry and Catherine E, Ben'y 7,388,00
1-29 _
Roy H. Maass and Judith L, Maass 2,690,00
Tenants ~.Gail McKinney and Gail McKinney II - 100,00 .
éttorney Gerald Olider 350,00
1=30 ’
" Roy H, Maass and Judith L, Maass 11,135,00
‘ genants -~ Gall McKinney and Gail McKinney II 100,00
1-33
Floyd Dudney and Janet Siddens Dudney; shirlee Ann Siddens
David Vernon Siddens and Don Carl Siddens 12,575,00
Attorney - John Casper 510,00 .
6141
Benjemin F. Kirk and Virginia C, Kirk 115,497,00 -
Attorney - Larry VanWerden . 500,00 .
61-43 .
zenjamin F, Kirk and Virginia C, Kirk 5,639,00
1-54 ,
Rugsel D, Richards and Joan C, Richards 65,386,00
Attorney ~ Gary Kimes 900,00
61-78 o
Richard G, Tracy 8,1.20,00
Attorney - Dean Nels:m 500,00
61-87
Florence E, Frey 12,972.00
gefsa.gts - Albert H, Frey and ert.h M. Frey 200,00
1
Albert H, Frey and Ruth M, Frey 8,120,00
Tenant - Rod Jones 200,00
61-89 ,
Carl J, Bek 16, 306,00
Tenant - Nick Bek ‘ 200,00
Attorney - Gary Kimes 500,00
61-92 : _
Frances Mary Bradley and Albert E. Bradley 3,975,00
Tenant = Lew Wildin , 50,00

Y
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Page 2

61-95

George Kinnaird and Marjorie Kinnaird 18,480,00

Attorney - Chester Bentz 250,00

61-96

Vernon Goodwin and Hazel Goodwin 20,853,00

Attorney -~ John Casper 200,00

61-97

Harold Seward and Kathryn S, Seward 12,415.00

Attorney -~ John Casper 200,00

61-100.

Peter J. Cunningham and Ruth M, Cunningham 42,100,00

Tenants = Kenneth Tuttle and Patricia Tuttle 50,00

61-103; ’

Joan M, Hardy and Raymond J, Hardy 17,820,00

Attorney - lewis Jordan 500,00

61-109

John J, Kilernan and Alice E. Kiernan 30,654,400

Tenants - Gary Kiernan and Joan A, Kiernan 200,00

Attorney « John Casper 200,00

61-119 ;

Forrest L. Ridgway, Sandra Kay Ridgway, Yvonne Friestad,

Lewis Friestad, Jr, 8,135,00

Tennants = Don Waller and Connie Waller 200,00

Attorney ~ lewls Jordan 350,00

TOTAL OF AWARDS $357,815.00
* ----------------------------------- joo em om em e ov v e
RECAPITULATION

TOTAL SHERIFF COSTS $400.95

TOTAL COMMISSIONER EXPENSES $1;378220

TOTAL DAMAGES AWARDED $357,815,00
* GRAND TOTAL $359,594.,15

Note: Costs for out—of—county services of notices prev:iously paid by IPALCO,

Coertified a true statement of condemmation awards and expenses in comnection with:
"In the Matter of the Application of Iowa Power and lLight Company for Condemnation
of Right of Way for Transmission Line in Madison County, Iowa" and the Original

Copies thereof on this 12th day of March, 1979,
@W

Rex Rouse, Sheriff
Medison County, Ia.
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CERTIFICATION

IOWA STATE
COMMERCE COMMISSION

I, Dean A. Briley, Secretary of the Iowa State Commerce Commission, certify
that attached hereto is a true and correct copy of Franchise No. 14897 Docket

No. E- 18586 granted by the Commission on the 30th day of December 1977 to
for the

the Iowa Power and Light Company, Des Moines, Iowa,

construction, operation and maintenance of an electric transmission line in

Madison County.

IN TESTIMONY WHEREOF, witness my
signature and the seal of the
Commission at Des Moines, lowa,
this 30th day of December
1977. ,

27y !

P& on L 2erde
Se

gretary
IOWA STATE COMMERCE COMMISSION
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Docket Mo. E-18586f
Franchise No.14897

FRANCHISE

WHEREAS, on the 24th day of March , 1977, the ITowa Power and Liaht Company,
Des Moines, lowa, which is authorized to transact business in The State of lowa,
filed a petition with the Iowa State Conmerce Commission, for franchise to erect,
maintain and operate 39.5 miles of 400,000 volt transmission line as provided in
and under the provisions of Chapter 478, Code of Iowa 1977. Upon notice in
accordance with the provisions of the said statute, the Commission found that the
application should be aranted and that a franchise should bé issued to applicant:
| "Pursuant to the order of this Commission and pursuant:to the provisions of
the said Chapter 478, this franchise is issued and permission and authority
“thereunder afe hereby granted unto the above named épplicant to erect, maintain
and operate a .transmission line on routing as specifically described herein for
the transmission, distribution, use and sale of electric current'outside of
‘cities and towns, and for such purpose to erect, use and maintain poles, wires,
guy wires, towers, cables, conduits and other fixtures and appliances necessary“
for conductina electric current for light, heat and power, over, along and
across any public lands, highways, streams, or the lands of any person, company
or corporation, and to acquire necessary interest in real estate for such pur-
poses, on and along the route particularly described to-wit:

SEE ATTACHED

c 37/
éI()LOEkP[NAGlPAGE.’?f‘.L

1979006 27 PH 3:03
MARY E. WELTY

RECORDER
(TADISON COUNTY. 10w
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Docket No. £-18586
Franchise No. 14897

éPage 2
This franchise is granted and issued for a period of twenty-five years
.from and after the date hereof unless sooner revoked, modified or terminated
*as provided by law, and it is expressly stated herein that this franchise shall,
‘:be subject to and governed by all the provisions, conditions and requirements
- of Chapter 478, Code of Iowa 1977 and by all of the provisions, rules and regu-
w lations of the Iowa State Commerce Commission, insofar as the same may be appli-
fcable, Provided, however, should the facilities herein authorized not be built
" in whole or in part within tWo years from the date hereof, this franchise shall
be void, and of no further force or effect, unless extended by Order of this v
Commission. |
During the period of time this franchise is in force the use of the right.
of .eminent domain is not necessary and therefore not inciuded by the Iowa State;
Commerce Commission as set forth in its QOrder granting this franchise. A
It is provided and understood that this franchise is qranted{subject to
" the provisions of Section 319.5, Code of Iowa 1977. : | *
It is further provided and is a condition of this franchisebthat the Iowa !
State Commerce Commission retains jurisdiction and may at any time hereafter
. and during the period of this franchise make such further orders and requlations

as may be necessary.
Signed and sealed as provided by law on December 30, 1977

IOWA STATE COMMERCE COMMISSION
Dleteoere Yot ot e/

ATTEST: Chairman
A};"ﬂ ni ( ./:’}',.1,({ .
» Secretary //-

2%




PXHIBLT "A"
MADISON COUNTY

400,000 Volts (Maximum Operating Voltaqe)
345,000 Volts (Nominal Operating Voltage), Three Phase llye

Beainning at a point approximately 2,606 feet South of the Northwest corner of Section
30, Township 74 North, Raﬁne 29 West of the 5th P.M., Madison County, Iowa, thence

, Easteriy on private right-of-way across said Section 30, 29, 28, 27,2f, and 25, last
named Township and Range, to a point approximately 2,A11 feet South of the Northeast
corner of said Section 25, thence continuina East on nrivate right of way alona the
East-West centerline of Sections 30, 29, 28, 27, 26, and 25, Township 74 North, Range

28 West of the 5th P.M., to a point approximately 2,620 feet South and 50 feet West of
the Northeast corner of the Northwest Quarter (NW.) of said Section 25, thence North-
easterly on private right-of-way across said Section 25 last named Township and Ranae,
and Section 30, Township 74 North, Ranae 27 West of the 5th P.M., to a point anproxi-
mately & feet East and 1,570 feet South of the Northwest corner df said Section 3N,
thence continuing Easterly and Northeasterly on private riaht-of-way aéross said Section
30 to a point approxfmate]y 1,337 feet South and 5 feet West of the Nort;éast cornéf N
of the Northwest Qua}ter (NW.) of said Section 30, thenée Easterly on private right-of-
way across said Section 30, and'Sections 29, 28, and 27, last ﬁamed Townshin and Range
to a point approximately 1,334 feet South of the Northeast corner of the West Half (W)
of the Northwest Quarter (NW':) of said Section 27, thence Fasterly and Southeasterly

on private right-of-way across said Section 27 to a point approximately 118 feet Squth
and 93 feet Fast of the Northwest corner of the Southwest Ouarter (SW.) of the Northeast
Quarter (NEY) of said Section 27, thence Fasterly and Northeasterly on prfvate riaht-of-
way ac?oss said Section 27, and Sections 2f and 25, last named Township and Range, to

a point approximately 1,324 feet South and 36 feet Fast of the




e/

Northwest corner of said Section 25, thence North on private right of way
aloﬁg the North-South section line between Sections 25 and 26, 23 and é&, 13 and 14,
11 and 12, last named Township and Range, to a point approximately 1,470 feet |
South and 75 feet East of the Northwest corner of sald Section 12, thence Northeasterly
on private right of way across said Section 12 to a point approximately 452 feet
East of ghe Northwest corner of said Section 12,:thence continuing Northeasterly <
‘on private right of way across Section 1, last named Township and Range, to a point
approximately 970 feet East and approximately 550 feet South of the Northwest corner
of thg Southwest Quarter (SW) of said Section 1, thence Northeasterly to a point
approximately 75 feet West and 1,490 feet South of the Northeast corner of the
Northwest Quarter (NWY%) of said Section 1, thence Northerly on private right of way
across said Section 1, last named Township and Range to a poin; approximately 2,553
feet East of the Northwest corner of said Section 1; thence continuing Northerly
on private right of way across Section 36, Township 75 North, Range 27 West of the
Sth P.M., to a point approximately 2,532 feet East of the Northwest corner of said
Section 36, thence Northerly and Northwesterly on private right of way across.

1
Section 25, last named Township and Range, to a point approximately 2,566 feet East
and 45 feet South of the Northwest corner of the South lef (S%) of the Southwest A
Quarter (SW%) of said Section 25, thence Northerly and Northeasterly on private
right of way across said Section 25 to a point approximately 2,596 feet East of
the Northwest corner of the Southwest Quarter (SWY%) of said Section 25, thence
Northerly on private right of way across said Section 25, and Se;tion 24, last named
Townsghip and Range to a point approximately 2,490 feet East of
the Northwest corner of said Section 24, thence Norchweéterly on privaté’right.of way
across said Section 24, and Section 13, last named Township and Range, to a point
approximately 1,050 feet North and 1,982 feet East of the Southwest corner of the
North Half (N%) of the Southwest Quarter (SWY%) of said Section 13, thence Northerly
on private right of way across said Section 13, and Section 12, last named Township
and Range, to a point approximately 2,055 feet East of the Northwest corner of the
Southwest Quarter (SWY%) of said Section 12, thence Northwesterly on private right
of way across said Section 12 to a point approximately 1,347 feet East of the North-
west corner of saild Section 12, thence Northerly on private right of way across
Section 1, last named Township and Range, to a point approximately 1,324 feet Eést
of the Northwest corner of said Section l; thence continuing Northerly on private
right of way across Section 36, Township 76 North, Range 27 West of the 5th P.M.,
to a point approximately 651 feet North and 1,324 feet East of the Southwest corner
of the North Half (N%) of the South Half (S¥) of the Sbuthwest Quarter (SWY%) of said
Section 36, thence Northeasferly on ;rivate right of way acré.n said Section 36 to a

point approximately 450 feet North and 2,630 feet East of the Southwest corner

T “erxaqn



ufthv North lalf (NV) of the . Northwest Quufrvr (kaj of said Séction 36,
thence Northerly on-private right of way across said Section 36, and Sec-
tions 25, 24, 13, 12, énd }, last named Township and Range to a point
‘approximately 2,712 feet East of the Northwest corner of said Section 1;
thence continuing Northerly on private right of way across Sections 36,
ana 25, Township 77 North, Range 27 West of the 5th .P. M., to a

point approximately 1,980 feet South and 19 feet East of the Northwest cor-

ner gf,the Northeast Quarter (NE%) of said Section 25, thence Northeasterly on
priv;fé right of way across said Section 25, and Section 24, last named Township
and %ange, to a point approximately 560 feet North and 275 feeé West of the South-
eastiborner of Ehe Northeast Quarter (NE%) of said Sectionv24, thence Northerly on
private right.oflway across said Section 24 and Section 13, last named Township
-and Range to a point approximately 19 feet West of thevNortheast corner ofvsaid
Section 13, thence continuing Northerly along the North-South section line be-
tween Sections 12 ‘and 1, last named Township and Range and Sections:7 and 6,
Township 77 North, Range 26 West of the 5th P.M., to a point approximately 19 N
feet West of tﬁe Northeast corner of said Section 1; a total distance of approxi-

mately 39.5 miles.

e




STATE OF IOWA

IOWA STATE COMMERCE COMMISSION

S

PETITIONER.

- )

IN THE MATTER OF: )

: )

ELECTRIC TRANSMISSION LINE, 124 MILES )
OF 345,000-VOLT (400,000-VOLT MAXIMUM) ) DOCKET NOS. E-18583
'LINE IN ADAIR, CASS, DALLAS, MADISON ) E-18584
AND POTTAWATTAMIE COUNTIES, IOWA ) E-18585
) E-18586
" IOWA POWER AND LIGHT COMPANY, ) E-18587

)

)

)

FINAL OPINION AND ORDER DENYING MOTIONS TO DISMISS
AND GRANTING FRANCHISES

(Issued December 30, 1977)

I. PROCEDURAL BACKGROUND

This casc involves petitions filed by Iowa Power and Light Company for
124 miles of 400,000-volt transmission line in Adair, Cass, Dallas, Madis&n
and Pottawattamie Counties, Iowa. The propcsed transmission line would
transmit power from Council Bluffs Power Station No. 3 to central Iowa. CBPS
#3 is a fossil-fueled electric generating unit with an expected generating
output of approximately 650 . The unit is presently beiné constructed under
the direction of Towa Power in Council Bluffs, Iowa, and is scheduled for
commercial operation on June 1, 1978.

The pronosed transmission line would be owned by the seven joint owners
of CBPS lo. 3-~Iowa Power and Light Company, Iowa—Illiqois Gas and Electric
Company, Centfal Iowa Power Cooperative, Inc., Cedar Falls Municipal Electric
Utility, Corn Belt Power Cooperative, Inc., Eastern Iowa Light and Power
Cooperative, Inc., and the Atlantic Boavd of Water Works and Elect;ic Light
and Power Plant Trustees. Tt would extend from the Council Bluffs péwer
station to Iowa Power's Booneville substation which ties into Iowa Power's

Sycamore substation located north of Des Moines, as well as other parts of the

Towa transmission system,
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Informational meetings on the proposed line were held on February 17;
1976, in Oakland and Atlantic, Towa; on February 18, 1976, in Greenfield and
Winterset, Towa; aﬁd on February 19, 1976, in Van Meter, Iowa. A Petition for
Franchise was filed by Iowa Power on June 11, 1976. After hearing on Feb-
ruary 16, 1977, the Commission issued an order on February 18, 1977, granting
a motion by certain of the Objectors to dismiss the petition fof failure to
give statutory notice of the hearing on the petition to persons affected by
the proposed line. The order further stated, "If Company chooses to refile

its Petition for Franchise without material change, informational meetings

shall not be required."

Y

+

‘for Objectors, filed'applications for rehearing attacking the provision of our
order concefning informational meetings. The rehearing applications were
denied in an order issued April 7, 1977. We stated at that timF, however,
that further evidence and argument on the issues of notice and sufficiency of
) . S

informational meetings would be heard if those issues were subsequently
raised in the context of a hearing on a pending petition., Meanwhile, on
March 24, 1977, Iowa Power ref;led its Petition for Franchise. Attorneys
Beckman, Anstey, and Kimes filed separate motions to dismiss, upon which a
hearing was held on May 23-24, 1977.

' The Commission denied these motions to dismiss in an order issued
June 10, 1977, which order was appealed to the Madison County District Court.
Ihe District Court dismissed the petition before the Commissidn;'however, the
Iowa Supreme Court has stayed the effectiveness of this order, allowing the
Commission to conduct a hearing on the merits (which lasted some 11 full days)
and to go forward to decision as to whether franchises for construction of the
line should be issued. Furthermore, the Objec;ors have.again moved to dismiss
the petition, requiring the Commission to make another determination of its
jurisdiction.

Before examining Fhese jurisdictional issues and the merits, it is neces-

sary to dddress Objectors' various motions to dismiss premised on alleged bias

and ex parte communications.

Mr. Harold P. Beckman, Mr. W. Edward Anstey, and Mr. Gary Kimes, Attorneys ;

a




{jJune 13, 1977, asking that we all disqualify ourselves. We overruled this i

" motion during the course of the hearing (Tr. 288), but since we did not articu-

oS5

LL. ALLEGED BLAS
From the outset of these proceedings, certain Objectors have filed

motions and objections, urging us to disqualify oursclves from considering

. Company's petition on the grounds of bias, both against them and in favor of

the Company. Were we to do so, the result would not only be dismissal of the :
pending petition, but also the inability to consider any similar petitiqn

later filed by Towa Power. Hence, we must carefully examine the content of

. such allegations,

The first such motion to be considered is one filed by Attorney Anstey on

late our reasons then, and in light of Mr. Anstey's renewal of this motion on
September 30, and references to this motion in other motions to dismiss, we '
need to examine it in more depth.

First, he alleged that we overruled his motions to set a speLific date
and time for individual Objectors to address the Commission and to stay pro- .
ceedings pending the adoption of appropriate rules. How this is intended to
demonstrate '"personal bias'" as required by §17A.17(4) is not explained and is
certaiﬁly not self-evident. Our order of May 26, 1977, denied the first
motion by pointing out that any Objectors who had relevant and material
testimony could appear and testify before us in an adversary hearing on the
petition for franchise {as many Objectors in fact did) and that, if the requesti
was intended to result in an invitation to provide extra-record communication
on the merits, it was tantamount to a request for ex parte communicarions..
Overruling a motion which was either superfluous or solicited violation of °
§17A.17 in no way demonstrates personal bias, and indeed still appears quite
proper.

As for the motion to stay proceedings pending adoption of rules don-
cerning ex parte communications, we noted in our May 26 order that sﬁch
rule making is discretionary. TFailure to engage in discretionary rule making
iz hardly "bias" either--unless one defines bias as not giving a party every-
thing it wants. By definition, such an approach would render every tribunal

impermissibly "biased." Further, as examined below, Objectors have not shown




themselves to be prejudiced ia any fashion by the lack of rules concerning
kgﬁ_Rﬂ[Lg comaunications or by any such communications that allegedly occurred.

Next, Mr. Anstey alleged that four of the individual Objectors that he
_represents werce sent copies of our May 26 order og May 26, while his copy was
- 'sent May 27--these facts being supported by personal affidavits as to the : i
| postmarks on the relevant envelopes. How this indicates or even implies

. . personal bias is beyond our comprehension. It is our practice to have such

mailings made simultaneously, but we have more pressing duties than supervising

, mechanical tasks by office personnel., We are sorry if Mr. Anstey was incon-

“venienced. His clients were sent copies of the order because they had filed

individual objections.

Then, Mr. Anstey refers to our January 7, 1977, order in Docket Nos. i

E-18341, et 3l., in which we granted in part a motion for additional time iﬁ

which to file prepared direct testimony, denied motions for coneinuance‘of
. hearing, for change of hearing location, and for additional time for discover?ﬁ‘f
and provided for a time certain for the commencement of landowner—-objector
testimony. There is no explanation as to the purpose of this reference. If

0

the intent were to show inconsistency with our May 26 order, we need only

point out that Mr. Anstey's motion for a specific date and time for Objectors

to "address" the Commission was ambiguous and in our order of June 24, 1977,

we provided for a specific time and place for objector testimony.

Finally, Mr. Anstey refers to two contacts made by Iowa Power officers

with Chairman Van Nostrand (these conversations will be examined in more de-
tail in the next section). ' In this context, it is enough to point out that
these conversations were unsolicited, related to the dismissed petition for
franchise, and wefe of no effect. How such conversations, or any of the
other facts alleged, demonstrate persohal bias on the part of all three
Commissioners, goes unexplained énd is beyond us, once again.

We note that in the previous dockets Mr. Anstey filed a similar motion
on'similar grounds, like the motion under considerapion which was filed in
conjunction with an application for modification of a procedural order. The
patterpldemonstrated in this and the jurisdictional area is one of numerous

motions, often repetitious, too often with nolattempt to explain their reasoning
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“and having no effect cxcept delay. Dental of such motions hardly demonstrates
H -
‘personal bias.

At this point, we need to examine what constitutes personal bias and what
. 1
:. ! s 0 'l .
idoes not. As we understand the law, a presumption of regularity and impartiality

it
v

iattends all official actions by the Commission, with the burden on those

asserting the contrary to prove otherwise. Cedar Rapids Steel Transport Co.

v. Iowa State Commerce Commission, 160 N.W. 24 825 (Iowa 1968). A decision-

maker is not disqualified simply because he or she has taken a position, even

i '
‘

ain public, on a policy issue. Hortonville Joint School District No. 1 v. ;
b ' |
'Hortonville Education Association, 426 U.S. 482 (1976). Rather: i

* * * the term "bias" means adverse, preconceived |
mental attitude or disposition, toward a party to o
a controversy, of such weight and nature as to ‘ ;
materially impair or destroy that impartiality i
essential to a fair hearing . . . [Cedar Rapids Steel,

supra, at 837].

‘With this in mind, we turn to what Objectors have alleged concerning Chairman

iVan Nostrand's comments before the Iowa Energy Policy Council September 15, N

@1977, this being after the record was closed but before briefs were filed.

The moticn to dismiss filed by Attorneys Anstey, Beckman, and Kimes on . ‘
5September 22 included as a ground therefore the fact that Chairman Van Nostrand,
-previously requested to disqualify himself or be disqualified for personal

"bilas, was permitted to coutinue as presiding officer during the submission of

‘testimony. Since the previous request was illogical and the only support

:mentioned far tne alleged bias occurred after testimony was concluded, there

»is no justification for dismissal. Objectors do not even attempt to show that

i the hearing was conducted in an unfair or prejudicial fashion.

Even assuming, arguendo, that the comments were 5iased and the Chairman
E‘shoul‘d disqualify himself, there are two of us who can decide this case. On |
“brief, Objectors claim that Chairman's comments "tainted" all of us. This
gallegagion is devoid of factual or legal suppért and would not suffice to meet
%any concept of burden of proof. They also refer to the quorum requirement of

|

‘Rules 250--1.7(4). Even if this rule were read to relate to the receipt of

ftestimony (which is doubtful--it relates to the transaction of business), all

© e s




Commissioners were present during most of the testimony, a complete transcript
was made, and there has been no showing of prejudice, as pointed vut above.
Further, if one can be retroactively disqualified as Objectors suggest, pur-
suant to thelr quorum theory, the appropriate, albeit purposeless, remedy would
'be to have two commissioners propose a decision to themselves under §17A.15

"of the Iowa Administrative Procedure Act. It does not follow that the petition

quld be dismissed, which would require everyone involved to go through the

entire statutory procedure again.

Jjj Also on September 22, Attorney Kimes filed a motion for disqualification
i ‘ :

fqg Chairman Van Nostrand and dismissal of the petition, claiming that the_
;cbmments publicly made by the Chairman demonstrated personal bias and a vio-
lation of his cduty of impartiality, objectivity and fairness, denying Objectors

a fair and impartial hearing and due process of law. He asked for an eviden-

. !
tiary'hearing in case the comments reported in Mr. Jim Healey's article in the

Des Moines hezister on September 16, 1977, were denied. ' *

On Septembeor 25, 1977, Attorney Beckman filed a similar motion, joining

in Mr. Kimes' motion and alleging in addition that the comments further support
MF. Anstey's motion discussed above, that they disclose how Objectors have:

~

been deprived of a fair hearing and that they impugn the character of all.-

L

Objectors. He also asked for an evidentiary hearing in case the comments were

«

{
denied. '

On September 30; 1977, At;orney Anstey joined in the motions of Beckman
aﬁd Kimes. ' :- | . ‘ '. : i

Staff accepted as trué the accuracy of the stateﬁehts made by the Cﬂéirmaq :
agiset forth in the article in a rcsistance filed October 10. Nevertheless,
Afiorneys Beckman, Kimes, and Anstey filed a joint appliéacion for an evidentiary
héaring on their motions, alleging that their mbtions "are now at issue based
upon Commission Staff's Resistance filed October 10, 1977" and that fhé "record
is open." However, we denied this application on October 21, 1977, since, as
Staff pointed out in its Resistance, there were no material iésﬁes of fact!

wvarranting a hearing due to the fact that the statements attributed to Chairman

Van Nostrand had been admitted. Hence, an evidentiary heafing would have been

pointless.

5/
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Bearing in mind that Objectors' motions are premised solely on the
Chairman's comments and that he is made @ member of the tnergy Policy Council

by statute, we will examine the comments in quest%on:

1. He agreed with the comment that most Objectors to a line only want
it on someone else's land. This is not bias, but a recognition of the argu-
ments advanced in transmission line hearings generally. Both in the original
and remanded proceedings with regard to the Lehigh-Sycamore line, such argﬁmenté
were basically the only ones advanced. In this case, alternate routing was
central to Objectors' attack on the merits of the proposed line.

2.. He said that Objectors speak of preserving farm lgnd but often are
more interested in how much the utility will pay them for use of that land;

Objectors claim on brief that this:

* % gramps a label on all objectors as being only
interested in financial reimbursement for the use and
loss of their real estate by the Petitioner, all
of waich is completely erroneous, misleading, and !
bavond the scope of inquiry of this Commission
and in violation of 17A.17 and 17A.11 of the 1977
Code of Towa., Apparently this Commission has been
caught up in the emotions of the case and lost sight
of ics judicial rfunction and authority, thereby re-
quiring their disqualification. - (Brief of Objectors
on Jurisdictional Issues and 17A.17 Issues, at 15). !
[emphasis supplied].

N

The emphasized words of this quotation demonstrate the inaccurate factual
underpinnings of this argument-~Chairman Van Nostrand did not categorize all
Objectors, ner say thgy are only interested in how much the utility will pay
them. His corment was not directed at the Objectdrs in this case specifiéaliy
and cannot fairly be construed to mean that he never accepts the validity of
Objector testimony or argument; rather, it was a statement showing an undér—
standing of human nature, which, implicitly or expiicitly, all triers of fact
recognize. We would be so bold to say that in nearly every case, whatever the
area of law involved, the primary motivatipn of the parties is financial self-
interest. Turther, as thc article by Mr. llealey reports: |

¢ % % a leader in the current fight to stop the Council
Bluffs to Booneville line has said he is most interested
in how much money Iowa Power and Light Company would

pay him to cross his land.

Van Nostrand said the man came up to him after a hear-
ing on the line and said: "That [legal] stuff is all
well and good, but why don't you make them {Iowa Power)
deal directly with me on the money?"
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The "true' motivation of partics is beyond our scope of inquiry except as it
bears on the credibility of witnesses. However, it is aot beyond the scope of
inquiry of the Energy Policy Council; indeed, to gﬁve such insigﬁts into
Commission proceedings involving energy was probably in the legislature's
"mind" when it provided that our Chairman be a member.

a 3. He said objectors often offer purely emotional arguments ins;ead of
stgting sound reasons for relocating or abandoning a line. The same analysis

apélies here--the comment is clearly limited in scopé, and applies to trans-

*miséion line cases generally. Even Objectors must admit that their testimony

{wasfemotional at times—-ranging from allegations of perjury éﬁd Communistic

tegdencies to the spectre of electrocuted'grandchildren. It is understandable

thgz Objectors with no Eechnical background and whose land, farming operations,

ané éo on, are aifected by a proposed line will offer such testimony. H0wevér,
'

our decision must be based on factors made relevant by Chapter 478.

| 4. In response to a comment to the effect that the general public willw
not become iiterested in transmission lines until it faces severe electrical
problems, he suggested the Council "lend its support to drumming up 'public

sentiment on the other side'." -

Objectors examine this commeht out of context.
It certainlv has ﬁo relevaﬁce to this‘casé since the record was closed at the
time, and "public sentiment" could not affect its future. Such sentiment
could only make landowners more willing to accept admittedly'necessary trans-
mis;ion lines in the future or lead to legislative streamlining or simplifi-
cation of tﬁe franchise proéess. Public education and lggislétive suggestion
are EQO of the functions of the EPC, §93.7, The Code 1977, and our Chairman is
a member in order to give it the benefit of his expertise——and_opinion.

These comments do not show a bias arising from extra-judicial origins,
but fatﬁcr an opinion gained from "judicial" experience. They certainly are
noﬁ enough for us to conclude that the Objectors have mef tﬁeir burden of
proof. As pointed out alréady, taking a public stand on bolicy issues is not

"personal bias' such as to disqualify a decisionmaker.
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FEL. EX PARTE COMMUNICATLONS

As with bias, Objectors from the beginning of this proceeding have been
concerned with ex parte communications. Section 17A.17(2), The Code 1977, is
“the relevant statutory prohibition:

Unless required for the disposition of ex parte
matters specifically authorized by statute, parties

or thelr representatives in a contested case

shall not communicate directly or indirectly, in con-
nection with any issue of fact or law in that contested
case, with individuals assigned to render a proposed
or final decision or to make findings of fact and
conclusions of law in that contested case, except upon
notice and opportunity for all parties to participate
as shall be provided for by agency rules. . . .
[emphasis supplied].

Objectors have alleged that three such communications have taken place which
"necessitate the dismissal of the petition.

Two of thase communications are mentioned in Attorney Anstey's motion of
June 13, 1977, which asks all of us to disqualiff ourselves. The motion ‘

1
recites that responses to discovery indicate that Iowa Power representatives,

‘namely, Mr. Mark Putney, Senior Vice-President, and Mr. James Lyon, Executive\v
‘Vice-President, had contuacts with Chairman Van Nostrand on February 18, 1977,
and March 15, 1977, "during which aspects of the proposed project were dis-~ !
_cussed . . ." ‘ '
We need to refer to Iowa Power's answers to supplemental iqterroéatories
to get details. They indicate that on February 18, 1977, at approximately
4 p.m., Mr. Putney called Chairman Van Nostrand to comment on our decision
dismissing Iowa Power's Petition for Franchise and stating that he disagreed.
with the conclusion. Mr. Putney further commented on the procedural delays
which had been encantered and which had delayed construction of the needed
facility, stating'that although he disagreed with the reasoning of the dis-
missal order, he would bromptly proceed with the preparation of a new petition
which would be carefully reviewed to see that it was correct and would be
filing a new petition at the earliest date possible. The answer further
indicates that Chairman Van Nostrand defended the dismissal order of the

Commission based on the inadequacies of the record and the testimony and the

evidence adduced at the hearing.  He asked Mr. Putnéy if he had reviewed the

ot S —
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entire record and then criticized Mr. Putney for cowmplaining when he had not
reviewed the record.

The answers to supplemental interrogatories indicate that on March 15,
1977, Mr. Lyon spoke to Chairman Van Nostrand when the Commission issued an
order rejecting Iowa Power's new petition because of errors in the descriptions
and other technical defects discovered by Staff. Mr. Lyon asked why an order
had been issued, rather than a letter as in the past, and reviewed some of the

errors with Chairman Van Nostrand.

Looking at these facts, not only do we reject Mr. Anstey's conclusion
thag these conversations somehow biased the entire Commission and are of such
a nature to call for dismissal, we reject the notion that they were ex parte
communications prohibited by the statute. Section 17A.17(2), The Code 1977,
refers to communications by parties to and in connection with a contested case.
A ”[c]ontested case'" is defined as a proceeding "in which the leggl rights,
duties or privileges of a party are required by Constitution or statute to be w;
determined bv an'agency after an opportunity for an evidentiatry hearing', !
§i7A12(2), apd commences with the notice of hearing, §17A.12(1). The conversa-=
tioné, ;herefore, did not relate to the contested case we are now deciding, |
but ‘rather related to contested cases which had been dismisséd. Dismissal ié
final agency action--hence at the time of the conversations, there was no"
contested case involved. Objectors later applied for rehearing in the first
case, claiming deficiencies in the informacional meetings; their objections
were preserved in our April 7, 1977 order, which recited’they couldvbe raised
Iagain upon the filing of a new petition. In short, Objectors were in no wa&
prejudiced.
"Even were we to consider these conversations impermissible, the most
extreme remedy, i.e. dismissal, had already been imbosed. There is no justi-
fication, in lawv or equity, to penalize a party in a future contested case for

conduct relating to a past case. Nor can these unsolicited contacts with one

of our members be viewed, by any feat of logic, as creating bias in all of us.




cation consists of certain statenents made by Mr. Bill Davis, manager of
government relations for Towa Power, at the Enerygy Policy meeting attended by
Chairman Van Nostrand, referred to above. Attorne;s Kimes and Beckman, in
‘their motions for disqualification and dismissal, respectively refer’to these

statements as a "flagrant contravention of 17A.17" and "a culpable act on the

‘part of petitioner of such wagnitude and proportion" that dismissal is mandated. "

b Mr. Davis, according to the article by Mr. Healey, told the Council that
%Iowa is "fiirting” with a power blackout because landowners have blocked

‘ing and that utility customers may have to pay $1 million for every month after

;CBPS #3 comes on line next spring that it remains isolated from the Booneville

substation. Both points are contained in the record, either before us or the

.construction of transmission lines across their property through legal maneuver-

District Court, and Objectors have had every opportunity to dispute them. It is.
’ .

not disputed ners that if the Lehigh-Sycamore and Council Bluffs-Booneville -

. = »
lines are not constructed, the reliability of the electrical supply is
threatened. Objectors in the lehigh-Sycamore proceeding admitted that the
line was necessary, vet at the time of Mr., Davis' comments it had been delayed
for years and the effectiveness of our franchise order had been stayed, pending
appeal. Objectors in tnis case have not seriously disputed the necessity for a
line between Council Bluffs and Booneville. .The exact cost of delay was not

an issue before us and is not a basis for our decision. Hence, Objectors have

not been prejudiced by Mr. Davis' comments.
Therefore, dismissal is completely unwarranted under the circumstances.
Section 17A.17(2), The Code 1977, states in reference to remedy:

* % % The agency's rules may require the recipient of

a prohibited communication to submit the communication
if written or a summary of the communication if oral
for inclusion in the record of the proceeding. As
sanctions for violations, the rulecs may provide for

a decision against a party who violates the rules; for
censuring, suspending or revoking a privilege to
practice before the agency; and for censuring, suspend-
ing or dismissing agency personnel.

g




Since we have no rules limiting our discretion with repard to appropriate
sanctions, it is within our power to reader an adverse decision because of an
ex parte viplation. In determining remed? we certainly must remain cognizant
of the absence of prcjudi;e, as well as the fact that at least one arguably

. ex parte communication (mentioned in connection with bias) has come from the

' Objectors' side. 1In Sangamon Valley Television Corp. v. U.S., 269 F.2d4 221
(D.C. Circ. 1959), private approaches to the Commissioneré were held to vitiate:
|

their ultimate action and it was ordered the proceeding be reopened. Here,

. we are presented with public statements whose content Objectors have already

. had the opportunity to dispute. We also find guidance in the legislative

-

history of the ex parte provision in the Federal Administrative Procedure Act

~{(unfortunately, Iowa has little written history): ’

. . .The judgment will have to be made whether a :
partizular communication could affect the agency's i
decision on the merits. . .

It is expected that an agency will rule against a . '
party on the merits under this subsection only in < !

rare instances. . . House Report (Government Operations ro
Committee) No. 94~880 (Part 1), March 8, 1976, at ?
2021, 22. . -

So we conclude that, assuming violation of §17A.17(2), dismissal would be a ]
high;y inappropriate remedy. : :
Morg significant, of course, is our conclusion that Mr. Davis' comments
did Egi violate the statute. ) . b
First, on its face the statute refers to communication "in connection
with any issue of fact or law" in the case, and, as pointed out above, the
statements did not relate to contested issues, ‘
Second, it is questionable wheﬁher the statuté should be seen as relaﬁiﬁg
to public comments. The danger created by ex parte contact is that a decision ;
;aker may be influenced by privately-related information that an adverse

party does not know about and has not had an opportunity to dispute. This is

the express legislative purpose of the federal provision, although it also

'
i

does not explicitly confine 1tself to private contacts..  1Ibid, at 2; If a com-

ment is made publicly, it might just as well be made a part of the agency record.
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Third, we should be reluctant to read §$L7A.17(2) as pertaining to Mr.
Davin' comments to the EPC. It is the duty of the Council to obtain such
informacion, §93.7, The Code 1977, and the comments scerved to relate lowa

Power's views to the Council. The 'hope of personal advantage' is irrelevant,

ias the U.S. Supreme Court stated in a case involving construction of the

Sherman Act:

. . .In a representative democracy such as this,

these branches of government [Legislative and

executive] act on behalf of the people and, to

a very large extent, the whole concept of rep-
resentation depends upon the ability of the people

to make their wishes known to their representatives: . .

. . A construction of the Sherman Act that would
disqualify people from taking a public position on
matters in which they are financially interested would
thus deprive the government of a valuable source

. of information and, at the same time, deprive the
people of their right to petition in the very in-
stances in which that right may be of the most
importance to them . . . Eastern Railroad Presidents
Coni<rance v. Noerr Motor Freight, 365 U.S. 127, at
137, 139 (1961).

:For the above reasons, we reject Objectors' position that we must dismiss the

- petition because of Mr. Davis' comments.

2y




LV. JURTSDICTTON v
The following contentions are made in Objectors' motion to dismiss: i

¢

_(a) that the Commission lacks jurisdiction over the petition because of an

'Iinadequacy of the Commission's rules of practice, and that the Commission has

.
|

"not adopted rules pertaining to ex parte communication; (b) that notice of

" pate as a party; (e) that a 230-kV line would be sufficient to accommodate

Rock Island and Pacific Railroad Company and other parties on alternate

“routes were entitled to notice; (c) that the informational meetings were

informational mecetings was inadequate under the statute, and that the Chicago,

"condhcted inadequateiy; (d) that the Commission Staff was permitted to partici- '

CBPS No. 3 generation and construction of a transmission line of higher ‘

volpage would violate Section 478.18, The Code 1977; (f) that the proposed :

route violates Saction 478.18 bucause Towa Power did not start its planning

coﬁmencing witi land division lines and this route digresses from railroad

ané land division lines; (g) that shorter routes exist that would comply with
: A

Section 476.1% dut the Commissisn cannot order these routes because information-,

al meetings wire not conducted with respect to these routes; (h) that construc-

. tion design using two~pole structures rather than single~pole structures
interferes mure than necessary with the use of the land contrary to Section 478.18;

and (i) that permitting lowa Power to construct a line along the only .

" route for which it gave notice or held informational meetings, which has

"some 28 digressions from approved routing,
. with less than one~half of the number of digressions, violates Section 478.18

“and subverts the legislative intent of Section 478.20.

" where an alternate route exists

1/

However, only the first four points arguably relate to the Commission's
jurisdiction; the rest relate to the merits of the proposed line and will be

handled in that context below.

The remaining contention, relating to alleged bias, has been handled
above.
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Procedural Rules

Once again the Objectors argue that the Commissicin lacks jurisdiction

because of its alleged failure to adopt procedural rules pursuant to Section

J17A.3(1) (b), The Code 1977.

A glance at the Towa Administrative Code discloses the false, factual

premise of this claim--the Commission has three relevant chapters of rules. 2/

As Staff points out on brief, to the extent that these rules, the Iowa Admini-
strative Procedure Act, or the statute under which the Commission is proceeding-
(Ch. 478, The Code 1977) do not address a particular point of procedure, "the

rules and practices which obtain in the district courts of the state of Igwa" :

apply. 3/ Further,

* % % rhe commerce counsel will, upon request, - : i
advise any party as to the form of petition, .
answer or 27her paper necessary to be filed in

any case, —

Even ass.ming that the Commission's procedural rules are ip-some«way

deficient, Qbiactors nave never explained how this affects our jurisdiction:
. )
The Iowa Administrative Procedure Act itself is quite explicit in stating that

it is meant ro affect only procedural, and not substantive, rights.-gl The

appropriate remedy for insufficient rules is a petition for rulemaking.
The weakness of tnis allegation by Objectors is apparent when one realizes:

that they have never alleged prejudice from a lack of rules. A number of

Objectors have appeared pro se with little épparent difficulty. Numerous
pleadings and motions have been filed, and hearings held--in fact Objéctofs

have been successful in getting one petition dismissed. All parties, inciﬁdingi
Objectors, have been able to present their positions; it must not be concluded |
that thF proper procedure to follow is unclear or substantial rights have

been prejudiced merely because the Objectors have not always prevailed.

£ Chapters 1, 2, and 6, Commerce Commission [250], IAC.
3/ 250--6.11(2), IAC.
4/ 250--6.15 (474), IAC.

S5 §17A.1(2), 6th sentence, The Code 1977.

Lo s



Obicctors have preseated three additional points on brief, but none are
entitled to anv weivht, Tt is said that the Commission does not have
provper Lorm to raise jurisdictional issues. Not only are the Rules of Civil

Procedure adequate in this regard. Objectors have managed to get two sets of

hearings and now three orders on jurisdictional issues and were successful in

.

getting.one petition dismissed. This history discloses the very antithesis of

prejudice. Further. Obijectors say that the Commission has no rules to sanction ’

parties who refﬁse to make full discovervy. However. there is no claim that
there has been any failure of discovery in this case, and ghe statute cited
- by Objectors, §17A.13, The Code 1977, not only does not require such agency
rules but also makes it clear that enforcement is a matter for the courts.:
Finally, Objcctors claim that the petition must be dismissed because of the
allesed failure oo cbmplv with §17A.3(1)(b) and for ;upoort. cite two cases
that are comniotely irrelevant. 6/ Objectors say nothing on brief concerning

their allegation tnat the Commission is without jurisdiction due to its $

failure to adcept rules concerning ex parte communications. This was wise‘

because, not only are the nexus to jurisdiction and the showing of prejudiée

lacking, §174.17(2), The Code 1977, requires no such rules. We feel the existi

1ay relevant to ex parte communications, discussed previously, adequately guide

our discrecion. ‘
We therefore atffirm our previous position that the Commission is not

deprived of subject matter jurisdiction due to its alleged failure to adopt

procedural rules.

Notice of Information Meetings

[

The Objectors allege that §478.2, The Code 1977, on its face mandates

dismissal of a petitidn for franchise if any landownevr (who has owned and

= Franzee.v. lowa Board of Parole, 248 N.W.2d 80 (lowa 1977) reversed the
District Court dismissal of a pcetition for review of a parole revocation
and held that the Board of Parole was an "agency', the revocation pro-
ceeding was a '"contested case'" and the parole revocation was ''agency
action" within the ambit of the TAPA. Airhart v. Iowa Department of
Social Services, 248 N.W.2d 83 (Iowa 1977), involving revocation of
probation from a training school, is to the same effect and in addition
holds the IAPA governs the method of adopting rules.

n
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. possessed the land “for a long number of years'), possessor or resident of

"

“affected property is not sent certified mail notice of the applicable informa-

. tional meeting. Since we rejected this argument in our June 10, 1977 order,
:;it is perhaps unnecessary to delve into the intricacies of this section once
ﬁagain. However, upon further consideration, we feel our earlier interpretation
ﬂof the statute was not entirely c§rrect and therefore will address the issue X
i ‘
&again, although the result in this case is the same,
i
h Section 478.2 provides that as "conditions precedent" to the filing of a

.%petition for franchise for an electric transmission line, the proponent
i . .

ﬁcompany shall hold "informational meetings'" in each affected county, not less
! . .

“chan 30 days before such filing, at which a summary of the legal rights of
it .
[

taffected landowners shall be presented. Two paragraphs later, it provides l
\ S ———————— .

jthat the company ''shall give notice of the informational meeting to each

il
A

~person, company, or corporation determined to be the landowner affected by

- the proposed project and any person, company, or corporation in possession of
i

‘or residing on the property." '"Landowner' is defined as a ''person, company,
‘

'or corporation listed on the tax assessment rolls as responsible for the

b

ﬁpayment of real estate taxes imposed on the property"; no definition of

i

S\

ipossessors or residents of affected property is presented. The next paragraph |
_recites that the notice shall, inter alia, "advise that the landowner has v,!
'the figh; to be present at such meetings and to file objections with the : !
\ _ i
fcommérce commission," '"be served not less than thirty days prior to the time !
set for the meeting by certified mail with return receipt requested; and be :
Epublished once in a newspaper of general circulation in the county af least |

Kone week and not more than three weeks before the time of the meeting and

ﬁsuch publication shall be considered notice to landowners whose residence is
i '

not known." [emphasis supplied]. The section concludes by stating that:

)

No person, company, or corporation seeking rights
under this chapter shall negotiate or purchase any
easements or other interests in land in any county
known to be affected by the proposed project prior :
; to the informational meeting. . ' !

The threshold determination which must be madé is whether lack of notice

'to some qualified persons of the informational meeting(s) requires the same

result as the failure to provide any notice or to hold informational meetings

—— e oy ¢
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|

at all--i.e., dismissal. As we pointed out in our June 10, 1977 order, the

)
I
|
, . 7/
i statute does not answer this questlon directly. -
i ) .
A clue to the legislative intent in this regard is provided by the con- !

i cluding paragfaph of §478.2 which prohibits negotiation for easements prior

t
{to the informational meeting. It is undisputed that the purpose of §478.2 |
P '
i

iwas to prevent companies from negotiating for voluntary easements with people

who are unaware of their right to object to the proposed line.-é/ Further, we f

must not blindly conclude that isolated violations of the notice provisions

-

|of §478.2 call for dismissal merely because the term 'notice" is used:

e The word ''motice'" is not a technical one and, while
it can have various meanings, the meaning to be

3 given by the courts is to be controlled largely by

i the context and by the purpose and intent of the

\ statute which provides for or requires it. The

E term should receive reasonable interpretation with

! reference to the subject to which it is applled.

66 C. J S. Notice §1, pp. 634-5.

In the context under consideration, 'motice" is to be given so that an effective
p

meeting can be held; i.e., people must know about a meeting in order to
.atténd it. Notice of hearing is considered jurisdictional because a hearing

iresults in an adjudication of rights. However, informational meetings have

.ithe sole function of informing people of their rights, and hence there--is no

|

ﬂreaSon to imply that notice of such meetings, as well as notice of the hearing
; 4 v

ibefore the Commission, is jurisdictional.
fl

ﬁ Further, as Staff points out on brief,.such an implication would entail
I .

absurdity and the frustration of legislative intent:

[

1 If certified mail notice of informational meetings

| to each and every affected person were necessary for
the Commission to have jurisdiction of a petition for
franchise, it follows that such notice should be given
to everyone affected as of the date of petition. .

| Informational meetings must be held at least thirty (30)
5 days prior to the filing of a petition for franchise

b and certified mail notice of such meetings must be sent
i

|

at least thirty (30) days before such are held. If
any land transaction takes place between the sending

The legislative history of this section was éxamined in detail in our i

June 10, 1977 order, and our conclusions in this regard have not been :
attacked. '

21/ The "conditions precedent" in the second paragraph is not a reference to

i - the notices prescribed in the fourth and fifth paragraphs as argued by .
; Objectors, but rather to the holding of informational meetings. :
1 !
'8/
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of notice and the filing of a petition, assuming certified
. mail notice is a jurisdictional necessity, new informa-

A tional mectings would be required. Because of this, it
would be possible to prevent any jurisdictional petition,
from ever being filed (footnote omitted). Such a con-

i ‘struction of the statute would make it clearly uncon-
stitutional, since transmission lines are a part of

i interstate commerce. Chemiheuvi Tribe of Indians

E v. Federal Power Commission, 420 U.S. 395 (1975).

Likewise, under Objectors' interpretation, the failure
. v to notify someone affected at the time notice is given
but no longer affected at the date of petition, e.g.,
because of sale of his or her statutory interest in
land or death, should deprive the Commission of juris-
diction and necessitate a new informational meeting,
. imposing additional expense and delay upon a proponent
company and ultimately its consumers because of a
u ' "statutory violation" that caused no injury or
prejudice whatsoever. . . . Staff Brief, at 14-15.

i’ _ Objectors, on the other hand, although they have alleged repeatedly that
che notice provisions of §478.2 are jurisdictiqnal, have never explained how .

éthey reached this conclusion nor why the legislature would bave intended it. 8/
; Therefore, we reaffirm our earlier conclusion that the remedy! for a

ﬁviolation of the notice provisions of §4?8.2 is not the dismissal of a SUbse—.‘
gquently filed petiﬁion. To conclude otherwise would expand the rights‘cfea;ed

ﬂby §478.2 far beyond the intent of the legislature to prevent unfair easement
.! .

.-

él'a(:quisit:i_on and entail éhéhrdity as well as possible unconstitutionalify;-

! The four-prong remedy we set forth in our June 10, 1977 order would adequately

’

'redress any injury resulting from a violation of the notice provisions of

t§478.2 and is likewise reaffirmed:

1. The petitioning company is prohibited from initiating negotiations
.for an interest in land with any persdn who should have received notice of an
K

informational meeting éctually held, but in fact received no such notice.

2. Any consummated purchase of any interest in land, from a person who

| .
fshould have been notified of an informational meeting but was not, is voidable
|

'9/ The cases cited on brief by Objectors dealing with the invalidity of
attempted waiver of notice of hearing or other jurisdictional requirements
are only relevant if notice of informational meetings is jurisdictional,

! which clearly begs the question. Nishnabotna Valley REC v. Iowa State Com-
; merce Commission, 161 N.W.2d 348 (Iowa 1968), cited by Objectors, is not .

i on point--it held that, since we did not have the authority to regulate

4 ~ a certain area (REC rates), we could not do so indirectly.

2
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at the options of such an individual.

3. Such an individual will be indemnified by the petitioning company
for costs incurred because of the nced to respond before a condemnation
tribunal.

4, Such an individual will be indemnified by the petitioning company

. for costs incurred because of the lack of required notice, e.g., reasonable

.:attdrneys' fees and travel expenses associated with the need to testify as to

sucﬂ lack of notice.

~ The question we must now address is how the notice provisions of §478.2
arefto be interpreted--who 1s entitled to notice and what type of notice is
réqhired. Objectors claim no interpretation is required, but such a position

is demonstrably untenable.

The problem arises in that the statute states that landowners, possessors
i .

‘and residents of affected property are to be given notice; then defines

I \\\\
landowners as those listed on the tax assessment rolls; and goes on to provide

tha£ notice shall be'given by certified méil with return receipt requested
excéptvthat published notice is sufficient as to landowners whose residenée is
not kndwn. Objectors %}}gge this means that all posséssors and. residents musﬁ
receive certified mail notice;

However, certified mail with return receipt requested at a minimum
requires a name and address. Section 478.2 does not require a search for the

names and addresses of possessors and residents. Even implying that such a

'

e —— et o

!

search is required, it is significant that not all landowners must get certifiei

mail notice and yet a search of the tax rolls is mandated for this group. To

‘ require certified mail notice to possessors and residents whose names and

{ addresses are not known would require the impossible and give péssessors and

residents greater rights than landowners. The situation is further confused

i by the fact that the statute requires a presentation of the legal rights of

! affected landowners at the informational meéting and requireé that the notice

and to file objections with the Commerce Commission. The "literal" reading

of §478.2 desired by Objectors thus would>give possessors and residents the

uright‘to be notified of a meeting they could not attend, which meeting would

discuss the rights of others, and of the right of others to object to a

" proposed transmission line.

+ of meeting advise that the landowner has a right to be present at such meetings
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b - ‘ : . S
{ In our June 10, 1977 order, we attempted to solve this puzzle by concludlugi
s | | |

i that possessors and residents, at best, arce entitled only to published notice.

1 .

!

 However, this does not alleviate the inconsistency with those provisions of
!the statute rclating to the meeting agenda and content of notice; such a .
reading makes the provision for notice to possessors and residents one of

i : '
Eabsolutely no effect. Further, it ignores the fact that certain possessors
:

iand residents have significant interests at stake in a decision to franchise
a transmission line. The only reading of the statute that eliminates these
'difficulties is one which considers the term "landowners' when- it appears

.galone to be generic, including the legai owners and those possessors and

residents whose interests are recorded or are of such a nature that a buyer

‘of the property would be deemed to have notice of their existence as a matter

i of property law. 10/

This reading gives possessors and residents the right
to be present at informational meetings, to be presented with a summary of

their_legal rights and to file objections to the proposed iine; as to the‘issueﬂ
before us, it gives possessors and residents whoée names and addresses are

known the right to certified mail notice while published notice is sufficient

as to those whose names and addresses are not known.

1 We agree with Objectors that, as a general proposition, in determining
.legislative intent, we must examine what the legislature said, rather than

;what it should or might have said. However, they also point out that, "[i]t .

|
!
i
!
1
t
i
!

)
%will not be presumed that useless and meaningless words are used in a legisla-

i
tive enactmeﬁt, and an interpretation reaching that result should be l
avoided if possible."” 11/ The Objectors' interpretation of the statute,
albeit literal, renders the provision concerning notice to possessors and

residents useless, as well as absurd and unreasonable--further reasons to

10/ : -
— The statute does not define possessors and residents, but some reasonable

delineation of those included must be made such that they can be identified;
without undue effort and yet those with important interests can be
protected. Otherwise, the terms are broad enough to include ‘every
family member, including children, resident farm hands, anyone renting a

room in a dwelling on the property, etc., as Staff pointed out on brief.
Staff Brief at 13.

Brief of Objectors on Jurisdictional Issues and 17A.17 Issues, at 5.

Y
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reject a "'literal" reading as established by the cases cited by Staff on
)
| .
|brief. Although as a gcneral rule a tribunal may not by construction insert

words or phrases in a statute:

Words and phrases may, however, be supplied by the

court and inserted in a statute, where that is necessary !
to prevent an act from being absurd, to obviate repugnancy

and inconsistency in the statute, complete the sense

thereof, and give effect to the intention of the legis- :
lature manifested therein. 73 Am.Jur. 2d, Statutes, §203. §

' We believe this construction of the statute best furthers legislative
intent. The original version of the bill which when enacted became §478.2

mehﬁiohed only landowners. 12/ It seems likely that the amendment a&ding the

provision that notice be given to possessors and residents was intended to

§give them similar rights as those possessed by landowners, not to deprive them

i

ﬁof all substantive rights while granting them greater procedural rights than
|

| those of landowners-—~indeed, so much greater as to require the impossible.

Objectors' argument that by our former interpretation we amended Rule N
250—-11.5(1)(b)’without following the procedures mandated by the Iowa Admini-

1
~

strative Procedure Act is therefore moot. The interpretation of the statute,

<

we ﬁow embrace is consistent with this rule in that it prescribes certified

¥ -

mail notice to affected parties, defined as landowners, possessors and residents

of 5ffccted property, except that published notice is sufficient for affected 3

parties whose addresses are not known. 13/ '

o

This change in our interpretation of §478.2 does not change our finding

that no one entitled to certified mail notice failed to receive such. - As we

pointed out in our June 10, 1977 order, the burden of'proof to support motiohs

to dismiss resides with the moving parties; this has not been denied by

Objectors. At the hearings on the motions to dismiss there was no showing

¥

- . - . s 14 ' .
that anyone with a statutory interest in land ——/at the relevant time, who had
N ’ |

a known address, failed to receive certified mail notice. Objectors do not

) o ' ,
12/ Sec Eminent Domain Study Committee (Final Report for 1969 Interim).

13/ . | ‘ | |

—— The arguments advanced with respect to the applicability of this rule in

| the circumstances presented by this case are, therefore, no longer |
| important. ' : v . |
14/

=" The relevant statutory interests are defined, sugré.

&7
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tcontrovert our carliev finding that no more effective mgthod of compiling a

| _
‘mailing list than that employed by lowa Power was shown on the record, nor did
! :

;they’show that the method used would have disclosed the name and address of
! :
| " " 15/ :
anyone who failed to receive certified mail .notice. ==

Objectors' remaining allegation with regard to notice of informational

meetings is that Iowa Power failed to comply with Commission Rule 250--11.4(3),

IAC by failing to notify parties along feasible alternate routes including the
/| Rock Island Railroad of the informational meetings for said line, even though

110wa Power contacted Rock Island's representatives on December 8 and 21, 1976,

, concerning possiblé joint routing for the proposed transmission line. Rule
!:250——11.4(3) provides that property along feasible alternate routes over which

”the applicant may scek easement is to be considered "affected" with regard to

informational meetings; it was not in effect at the time of the informational

meetings, butvrather became effective September 27, 1976. We reject this

hallegation for several reasons.
)
First, Objectors cannot demonstrate prejudice absent a showing that an

!alternative route considered by Iowa Power 1s preferable to the route it

fpetitioned for, i.e., we.would have franchised it if we had the choice.
] .

ﬁOtherwise, the situation of the Objectors would be the same as it is now, even
b

i if the additional notice had been given. Such a showing has not been made.

i

o v

h Further, Rule 250--11.4(3) relates to informational meetings, and in this
I

1case such meetings were held before the effective date of the rule. Iowa Power

!

iwas under no duty to comply with this rule. A case cited by Objectors,

.Motor Club of Towa v. Dept. of Transportation, 251 N.W.2d 510 (Iowa 1977),

states an important -principle--rules are to be construed in the same way as -

statutes. And statutes are presumed to be prospective in operation unless a

|
|
l contrary intent is expressed. Section 4.5, The Code 1977.

The time to present such evidence, if it exists, would have been at the
. May 23-24, 1977 hearing, absent a showing of good cause for failure to

h present the evidence at that time. Good cause to reopen the record is !
g not established, for example, by the mere oversight of counsel. !
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However, the Objcctors' point is not-well taken even if they had shown

iprejudice and the rule was in effect at the time in question.- Notice is re-
i

iquired under Rule 11.4(3) to those along feasible alternate routes over which

for another route, and this is the only situation where the rule makes any

‘sense. To require notice to those along "alternate routes' presented to the
l .
|Commission for the sole purpose of determining whether the proposed route
, .

‘:represents a reasonable ‘relationship to an overall plan of transmitting

¢

electricity in the public interest, not to mention those along all conceivable

'lalternate routes, would impose an onerous burden on interstate commerce for no -

iredson at all and with no statutory authorization whatsoever.

i Objectors claim that the failure to notify Rock Island somehow fails to

h
?safeguard the rights of those who have an interest in the hearing before the

j H
Commission as prescribed by the Towa Supreme Court in Zwingle Independent

School District v. State Board of Public Instruction, 160 N.W.2d 299 at 302 S
i(Iowa 1968), but do not explain how. Zwingle prescribed no such rights but
irather stated that administrative bodies may act within the limits of their

legislative authority without giving notice or providing a hearing unless

lrequired by statute or constitution, and that a court should not interfere with
| | |
"Board action unless there is a failure to comply with statutory requirements,

hand held that a court cannot disapprove a school district merger plan simply

?because it may feel the plan to be mistaken or ill-advised. 16/ Similarly, we.
:do not feel free to require notice of informational meetings to bersons un- '
Emehtioneilin §478.2 who by no stretch of the imaginatioq have any statutory or
%constitufional rights affected, even if we thought they "should" be given

| ’ : :

%notice so that we might have more options upon which to adjudicate.
o | '

H We therefore conclude that the failure of Iowa Power to give certified
| . :

}mail notice of informational meetings to all landowners, possessors, and

| . . ’ N

iresidents of property affected by the proposed line or by suggested or conceiv-

'able alternate routes does not deprive us of jurisdiction over the
» . . b o

Petition for Franchise and, on the state of the record, did not violate

§478.2, The Code 1977.

— Zwingle at 302.

the applicant may seek easement. Iowa Power did not petition in the alternative

i
i
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Sufficicency of Informational Meetings

The legal

by Objectors.

helpful to set forth the relevant provisions of §478.2:

These, then, are the statutory requirements which must be met before an .

As conditions precedent to the filing of a petition
with the commission rcquesting a franchise for a

new transmission. line, and not less than thirty

days prior to the filing of such petition, the

person, company, or corporation shall hold infor-
mational meetings in each county in which real property
or rights therein will be affected. A member of

the commission, the counsel of the commission, or

a hearing examiner designated by the commission

_shall serve as the presiding officer at each

meeting and present an agenda for such meeting
which shall include a summary of the legal rights
of the affected landowners. No formal record of
the meeting shall be required. '

The meeting shall be held at a location reasonably
accessible to all persons, companies, or corpora-
tions which may be affected by the granting of the

franchise. [Emphasis supplied].
!

sufficiency of the informational mectings has also been attacked

Before examining the specific alleged deficiencies, it would be

70

B!
informational meeting is considered legally sufficient. Any alleged deficiencies

- must be based on what tlie statute requires. We find it necessary to articulate .
" this obvious truism because many of the alleged deficiencies are premised on
; how Objectors believe an informational meeting should be run, not on what the
i statute requires. In fact, the legislature clearly'intended that what trans-
'.pires at such meetings, beyond the statutory requirements, to be legally
- irrelevant; thig is the only conclusion that may be drawn from the provision
that no formal record shall be required. Even Objectors recognize that:
There is no question presented as to the process
due under the United States or lowa Constitutions
by Objectors. The question facing this Court i
[sic] is whether the process due Objectors under :
§478.2 has been had by them so as to empower the

Commission to act upon the Iowa Power & Light R
Company's request. (Brief of Objectors on !
i
i

Jurisdictional Issues and 17A.17 Issues, at 8-9;
emphasis supplied).

i With this preface in mind, we will now turn to‘specifics.
It is claimed that the meetings did not have sufficient seating capacity,
g but the significance of this, if true, is not expléined. Predicting how many i

| people will attend a particular informational meeting is obviously difficult. 17/

'

'
1
H

17/ For example, the Dallas County meeting was only attended by one or two - i
persons, while other meetings were attended much more heavily.

B T N R S S 3
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;More importantly, there is no evidence that better locations were available or
that anyonc was prejudiced as a result. The statute was meant to prevent

i

unfair easement acquisition and there is no evidence that anyone signed an

i easement because he or she was unable to attend a meeting or that Iowa Power

i is silent on this point, we are reluctant to find anything other than the

-

| precedent to filing a jurisdictional petition; otherwise, the filing of such

a petition could be delayed inordinately by the simple tactic of rounding up .

so many people for a meeting that no location in the county could seat them

all.

| Next, it is claimed that many pcople testified they were unable to hear.
|- . v V ' !
lHowever, there is additional evidence in this regard which we cannot ignore.

‘Mr{iTefft, the presiding Commission representative at the meetings, testified

Dallas County. He said that persons attending a meeting usually let him know

immediately if they can't _hear; this simple, common-sense cure for theualieged

problem certainly makes the testimony of interested parties somewhat less . °

credible; In the case of the Oakland meeting which was held in a long,
narrow meeting room, Mr., Tefft testified that he asked Iowa Power representa-

i tives to sit at the back of the room and indicate if they were unable to hear,

]
t that they so indicated on a couple occasions, and that he then tried to make
| it louder. Further, he testified that he repeated all questions so that those
who had not heard the question would understand what was being answered. As

with seating capacity, there has been no showing of prejudice. We find

Mr. Tefft's testimony to be the more credible. Further, we recognize that

alloWing such allegations, in the face of conflicting evidence, to lead to
Idiémissal would make the filing of a jurisidictional petition virtually

impossible--surely not the intent of the legislature.

deliberately planned any lack of seating capacity. Moreover,'since the statute .

I grossest deficiency of seats to be so important that a meeting is not considered

1
'

:
3
|

*

b
an "informational meeting'" for the purpose of fulfilling the statutory condition
. ] 1

7/
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Further, it is claimed that persons were restricted in the number of

H

'questions that could be asked, were unable or not permitted to ask questions,

.or if they were, left with their questions unanswered. Again, we are faced

: statute says no such thing and, as we have been reminded repeatedly by Objectors

we must look at what the legislature said and not what it should or might have

18/

with contrary testimony (by Mr. Tefft, and Mr. McLaughlin of Iowa Power),

with no showing of prejudice, and with a strong policy reason not to accept
such testimony and dismiss the petition. Moreover, the legislature would have

provided for a record of the meetings if it had intended for such testimonyvto

be legally relevant at all. The statute itself is silent as to what is to
transpire at the meeting except for the presentation of a summary of legal
rights. We are aware that the Eminent Domain Study Committee said that

landowners will be allowed to ask any questions they might have. However, the

said. What it said was that no record was required. It would do well to i
. ! H
remember that we are dealing with a meeting, not a hearing, and we should be . |

reluctant in this context to require that which the statute does not. 19/ >

'This analysis also applies to the specific allegation that the safety ramifi—
cations of thc proposed line were not adequately presented; Further, the
testimony of Mr. Trausch and the statement by Mr. Webster, referred #oﬁgy
Objectors are irrelevant in this regard since neither attended the informationai
meetings. _ !
. Similar considerations are brought into play by the alleged deficiency |

resulting from the fact that only 14 of 21 (or 27) "rights" were read by
!

Mr. Tefft at the meetings. The statute explicitly calls for a "summary" of

legal rights, and such was given. The rights read aloud were the most im-

portant, and at no point do Objectors argue on brief that those omitted were

fundamental. To give a complete explanation of the legal rights of persons

18/ We agree with Mr. Tefft that it is not the function of the Commerce
Commission representative at an informational meeting to advise how to
stop the 1line, :

19/

=2/ Once again, we feel constrained to point out that constitutional questions
might be raised by §478.2. Sce, e.g., Natural Gas Pipeline Company of
America v. Iowa State Commerce Commission, 369 F.Supp. 156 (S.D. Iowa
1974). : : i
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affected by the proposed line not only would be gratuitous buc‘impossible; the
line must be drawn somewherc. The Eminent Domain Study Committee did not
speak in terms of a ”summary" in 1969, but the law does--perhaps as a resulg
of a 1970 Iowa Atéorney General's opinion that requiring 'a statement of thé

20/

legal rights of the landowner" would be unconstitutional., =— Also, there has

beén no showing of prejudice caused by the failure to read certain rights.
Next, it is alleged that, despite Mr. Tefft's testimony that few infor-

métional meeting agendas were picked up and that he annouqced that persons

caﬁld write for a copy, it is '"clear" those attending were confused or not so

informed. But there is a third alternative--only a few persons wanted a

_cbpy. In light of the fact that some agendas were picked up, we think that

this is the logical conclusion. A’ claim of "confusion" should not be considered

sufficient to cause the dismissal of a petition, particularly when based on
' :
pure speculation and not presented with a showing of prejudice. Further, we

have no reason whatsoever to doubt Mr., Tefft's veracity. Moreover, the »

distribution of written copies of the agenda is not even required by the

statute, so any shortcoming on this score is legally irrelevant. o

%

‘For the same reason, the allegations that Iowa Power dominated the meet-

ings with information fAQBrable to the proposed line and distributed f;§orable
pamphlets are legally irrelevant.

In short, there is no justification whatsoever for the sweeping alle-
gations of bad faith made by Objectors, nor for the conclusion that the.

informational meetings were legally insufficient, 21/

Staff Participation
As a new grounds for dismissal, Objectors challenge the participation of
Commission Staff as a party in this proceeding. However, despite this, our

order of August 26, 1977 (which provided that initial briefs shall contain all

20/ oo, Atty. Gen. (Fischer, April 14, 1970).

21/ Our statement in our June 10, 1977 order that "the procedure may need to
be improved" is in no way a recognition that Iowa Power failed to comply
with §478.2, as claimed by Objectors. Further, we cannot understand the

purpose of Objectors’ citation to Flanders v. Waterloo Community School
District, 217 N.W.2d 579 (Iowa 1974).

‘

3
1
|
]
'
i
'
i

t
i

!
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issues and legal authorities relied upon), and Staff's éxamination of this
issue in its initial brief, Objectors fail to even mention this allegation iﬁ
their initial or reply briefs. We therefore conclude that this issue is not
before us for decision. Illowever, we take this opportupity to state our

conclusion that Staff participation is fully justified under Chapters 174,

475, and 478, and was implicitly validated by the Iowa Supreme Court in Hanson

v. Towa State Commerce Comm'n., 227 N.W.2d 157 (1975). We also feel Objectors

waived any right to complain of such participation by their failure to raise

any objection until the hearings were almost completed,

V. NECESSITY AND REASONABLE RELATIONSHIP TO AN OVERALL PLAN
The major issue in any electric trénsmission line franchise proceeding is
whether the'proposed project is necessary to serve a public use and represents
a reasonableArelationship to an overall plan of transmitﬁing eleccricity in
1
the public interest. Section 478.4, The Code 1977. 4
The primary purpose for the proposed line according to Iawa,Power's

Witness Walkup, is to transport the power geﬁerated by Council Bluffs Power

Station #3(CBPS #3) into the central Iowa area. Each of the participating

s utilities presented evidence to the effect that its existing géneration is not

capable of handling the loads anticipated in the next few years and that the.

 availability of CBPS #3 power will be essential to the continued operation of

their respective systems. This testimony is basically undisputed and hence

i will be summarized here.

Mr. Richard B. Miller testified that Iowa~Illinois Gas and Electric

Company will have a projected generation deficiency in 1979 of 151 MW without
the availability of power from CBPS #3. Mr. Edward P. Crist testified that -
Corn Belt Power Cooperative will be deficient approximately 28 MW by the '

winter of 1979-1980 without the input to their system of their share of CBPS

#3. Mr. Gary Behrens testified that the City of Atlantic is dependent on

i delivery of at least 8.1 MW from CBPS #3 in order to match its load require~ .

ment by 1979. Mr. Ray D..Sowers testified that Eastern Iowa Light and Power
Cooperative's system would be deficient by some 21 MW in the winter of 1979~

1980 and is dependent upon CBPS #3 power to meet that deficiency.

74/
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Mr. Harold Dean Crowe testified that Cedar Falls Utility, a municipal utility,
could pyobably meet its capacity requireﬁents in 1979, but that this would
require the operation of older, less reliable, highcr—opérating cost units.
Mr. Terry J. Nelson testified that Central Iowa Power Cooperative's system is
dependent upon an input of some 46 MW {rom CBPS #3 in the winter of 1979-1980
in order to meet its load. Mr. Glenn F. Walkup testified that without the‘

availability of CBPS #3 power, Iowa Power's system will experience a 1979

generation deficiency of 143 MW.

Objectors, however, claim that the participating utilities have "forgotten

to include, deferred and/or have allowed to deteriorate generating capacity in

' excess of 200 megawatts.'" Even assuming that generating capacity has been
! . .

"wrongfully'" retired, we fail to see the significance of this to the issue
before us. We surely cannot be expected to "punish'' utilities for this by
refds;ng their request for a necessary transmission line, for it would be the

consumers who would suffer--yet this seems to be the unarticulated assumption
N
of Objectors."Furthermore, we believe the record supports Iowa Power's

'

conclusion that:

¥ % * Tn each case where witnesses testified that
their utility had retired generating capacity, the
reasons for such retirement were stated to be
major mechanical, environmental or fuel problems
which could not be corrected without expenditures
which would be grossly disproportionate to the
benefit received from bringing the units back

into service. 22

This purportedly available generation consists of such items as 58 MW that was
retired due to regulatory égency restrictions (Tr. 2256); 60 MW that has beeq
retired from service due to extreme age, obsolescence, and regulatory agency
restriction (Tr. 45—46);.and approximately 16 MW of expensive oii-fueled
generation that is being curtailed in favor of more efficient base load gener-
ation ﬁo be made available by the éoal—fired CBPS #3 unit.

A similar point

made by Objectors is that Iowa Power is selling power as
i
early as 1979. This has no significance in itself since loads increase

gradually, allowing a utility to sell to its neighbors for a few years after a

22/

=Z"  petitioner's Reply Brief at 3-4.
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- would be the lowest voltage that could be utilized to economically transmit

i major generating facility comes on line.
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Further, Objecctors claim that Towa Power failed to examine what would
happen if CBPS #3 was built but the proposed line was not, and that the Raun-
Lehigh line recently franchised '"considerably" reduces the need for the pro-

posed line. However, they then refer us to the testimony of Mr. Walkup which

* % % if the Council Bluffs-Booneville 345 kV line
is not available for service when CBPS #3 begins
operation, power would be available from CBPS #3
only on a temporary, day-to-day basis provided
other major transmission lines in the area are

in service as planned.

* %k k %k

Q. In your opinion, what effect would failure
to complete both the Raun-Lehigh-Sycamore line |
and the Council Bluffs-Booneville line have |
upon CBPS {3 operation? -

A. Our studies show that it may not be feasible

to operate CBPS #3 unit under these conditions, ' .

except at greatly reduced output, because a
single incident such as short circuit of the
Cooper to Des Moines 345 kV line could, under
moderate to heavy load conditions, result in
collapse of the Des Moines and surrounding
area electric systems. [Tr. 298, 299].

-

Objectors' primary argument is that necessity has only been shown for a
230 kV line, as opposcd to the proposed 345 kV project. We believe such a

conclusion is erroneous on the basis of the record before us. Mr. Walkup,

planning engineer for Iowa Power, testified thét a 230 kV line would only be.

'

capable of carrying 375 MW, as opposed to the 650 MW of electricity to be 5

generated at CBPS #3. Further, Mr. Behrens, a registered professional engineer

testifying on behalf of tha City of Atlantic, testified that a 345 kV line

the output of CBPS #3 over this great distance. The only support for the

proposition that a lower voltage line would be adequate was testimony related
\

to thermal limitations, which does not mean that such a line is capable of

providing the bulk power transfer capabilities required during emergency

conditions.

R
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The basic flaw, then, of Objectors' analysis is their implicit assumption
that the only purpose of the proposed 1iﬁe is to transmit CBPS #3 genération.
Their expert witness did not testify that a 230 kV line could transmit more
than a bare minimum of the capacity of CBPS #3, and did nét examine Iowa
Power's load flow and stability studies. In fact, at times they have.insiétea
thag thé line need only carry 375 MW, without explaining the assumptions
required to reach this conclusion. However, according to the testimony of
Mr, Tefft, Mr. Walkup, and others, there is a need to construct an inter-

connected transmission system capable of carrying peak system loads in spite

23/

of the loss of one or two major system components. — Hence, the line, under

emergency conditions, may be requifed to transmit power considerably in excess
of the 650 MW capacity of CBPS #3 (Tr. 2259).
As Mr., Tefft summarized his expert opinion:'

* * % The Company has demonstrated by its joint
efforts with neighboring utilities to develop
an overall continuing plan for transmitting electric - o
energy in the state and through the region that this »
proposed line is an important part of that overall \

plan. I have reviewed the load-flow studies that
have been prepared by the participants in the Iowa
G&T Study Task Force, and it is my conclusion that
this line is required in order to provide reliable
economic load scheduling paths between the Omaha—
Council Bluffs area and the Central Iowa area.

Each of the participant companies in this project
has presented information showing its projected

load growth in the next few years and these growth
figures are, in my opinion, reasonably accurate

load projections. Additionally, they have presented
their present and proposed generating capabilities
to demonstrate a need for the energy that is
proposed to be transmitted over this line. Thus, in
my opinion, the line is necessary to meet a public
use and represents a reasonable relationship to

an overall plan of transmitting electric energy

in the public interest. (Tr. 2270-2271). . '

We agree.

As their final grgument in this area, Objectors claim thét, under the
rgcord before us, necessity can only be shown for a 100-foot right-of-way, as
opposed té the 150-foot width for which easement is sought. Hence, they

conclude that we would violate §478.18, and the United States and Iowa con-

23/ The importance of such a system was demonstrated by the New

' " York City outage of July 14, 1977. See, Federal Power Commission's
Staff Report on the July 13 and 14, 1977 Electric System Disturbance
on the Consolidated Edison Company of New York, Inc. System, August 4,
1977.

77




p Zﬁ/ The relevant evidence is evamined later in this order.

. 25/ Bennett v. City of Marion, 106 Iowa 628, 76 N.W. 844 (1898).
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i stitutions if we franchise more than a 100-foot right-of-way.

However, as Objectors recognize, thelr 100-foot figure is dependent upon
reducing the voltage of the line to 230 kV, shortening the span length to 900
feet, and utilizing single-pole structures with stacked conductor configuration;

We have already concluded that a 230 kV line would not be sufficient to meet

the demonstrated needs of bulk power transfer from CBPS #3 and transmission

system reliability. Further, even though the double pole structures require

at least 30 feet additional right-of-way width, the record discloses that

single~pole construction is less desirable in terms of land use, safety, and
reliability. zﬁ/ The precedent cited by Objectors does not supﬁort the coﬁ-
clusion that a taking of property must be limited to that which is absolutely
necessary. The test developed by the Iowa Supreme Court in an early case is
that, ". . . the land sought to be taken will to some extent conduce to ;he
public use for which it is to be devoted." 25/ The Court has more recently

pointed out that: '

An absolute necessity for taking the particular N

land need n056?xist. A reasonable necessity is :

sufficient., —

There is no reason to believe that §§478.15 and 478.18 or the U.S. Constitution |

217/ | | ) !

requires anything more, —

l§

i

i

VI, COMPLIANCE WITH SECTION 478.18 . %

The major allegations of Objectors concerning the proposed line relate to :
compliance with §478.18, The Code 1977. This section provides: |

% % % Said transmission line shall be constructed
near and parallel to the right of way of railways
of the state or along the division lines of the i
land, according to the government survey thereof,
wherever the same is practicable and reasonable,
and so as not to interfere with the use by the . ‘
public of the highways or streams of the state, . . :

nor unnecessarily interfere with the use of any -

lands by the occupant thereof.

26/ Vittetoe v. Iowa Southern Utilities Company, 123 N.W.2d 878 (Iowa 1963).

City of Cincinnati v. Vester, 281 U.S. 439 (1930), cited by Objectors,
dealt with the applicable state law and did not reach any constitutional
conclusions., ' '

e an e e
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The "division lines of the lands, according to the government survey thereof' .
has been defined by the lowa Supreme Court 'to mean scction lines, quarter
section lines, and quarter—-quarter scction lines . . " 28/

Objectors in their initial brief contend that the proposed line is not
"along" division lines. This argument is dependent on their definition of
"aloné" as "on or over.'" Hlowever, we reject this construction of the term.

It is true that the term "along the alley" has been construed to mean on or

over said aliey, 29/ but the reasoning used by the court was only applicable

to the particular facts before it: é

% % % The ordinance authorizes the defendant to

construct its road along the alley in question.

In other portions of the ordinance the defendant .
is authorized to construct its road on, over, and ’ '
along certain alleys. It is claimed that this
change of language is significant, and must have
been employed with a purpose. We think, however,
that the words "on, over, and along" were all
employed synonymously in this ordinance. The
words "on" and "over," as here employed, are
clearly synonymous. The word "along' does not ‘ “
necessarily mean by the side of. . . . We cannot

think that the city council, by the change of

phraseology, intended to authorize the defendant

to construct its road by the side of the alley,

on private property over which the city has no o

control., 15 N.W. at 574 (emphasis in original). |

.

In fact, the type of a;éiysis engaged in by the court leads us to rejéét
Objecﬁors' definition of "along." First, a change in language is not always
significant; that is, ''near and parallel to" does not necéssarily give more
latitude in routing than "along." Secondiy, the court implies that "along"
usually does not mean ''on or over." 1In a later case, the Iowa court found
that the primary definition of "along" is running beside and parallel to, 30/
and this is the construction that was previously‘accepted by us in Doéket No.
E—16883; Of the most significance, however, is the court's recognition of the
importaﬁce,of the cirdumsténces involved and the results of a particular
cohstruétion in defining a term. As Staff points out on brief, such analysis

in relation to §478.18 leads ome to accept the 'running parallel to" definition;

28/

Hanson v. Iowa State Commerce Commission, 227 N.W.2d 157, 159 (Iowa 1975).

29/ 'Heath v. Des Moines & St. L. Railway Co., 61 Iowa 11, 15 N.W. 573 (1883).

30/ stahr v. Carter, 116 Iowa 380, 90 N.W. 64 (1902).

4
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of "along":

This definition scems to make sense since the
majority of the public highways in the State of
Towa are located on the division lines of the

land as defined in Hanson. Consequently, electric
transmission lines must be built parallel to but
some distance away from these division lines which
coincide with highway rights-of-way. . . .

Objectors' construction of §478.18 to the effect
that "along" means "on or over" is inconsistent
with the latter part of the section requiring that
transmission lines be constructed "and so as not
to interfere with the use of the lands by the
occupant thereof.'" [sic] Observing Objectors'
construction of the word "along" would mean

that in most instances fences would have to : -
be removed, and transmission line structures
centered exactly on the division line where

fences are normally constructed. This would
interfere greag}y with the use of the land by

the occupant, ==

Before moving on to an examination of the proposed route with regard to
Section 478.18, it is necessary to discuss the misperceptions ﬁe believe
Objectors have of our function and the significance of Section 478)18.
Illustrative is the following passage in their jurisdictional brief:

By allowing Applicant, (Iowa Power and Light Company),
to notice and hold informational meetings only for
those affected parties along the proposed line;
contrary to Commission Rules, the Commission herein
has deprived itself of jurisdiction to approve any
route other than that sought by applicant. (Hanson
v. Jowa State Commerce Commission, 227 N.W.2d 157).
The question thus presented to the Commission is
whether the proposed line should be approved or
disapproved rather than which route location will
most adequately comply with §478.18 by following
near and parallel to railroad right-of-way or

along land division lines and not unnecessarily
interfere with the 85? of the land by the

occupants thereof. =

Similar is Objectors' implication that if a route other than that proposed can
be shown to have fewer digressions from division-line or railroad right—of—waf
routing, approval of the proposed route would fail to "secure full compliance"

with Section 478.18 and hence would be grounds for reversal under Hanson.

31/ Staff Reply Brief, at 7.

32/ Brief of Objectors on Jurisdictional Issues and 17A.17 Issues, at 11
(emphasis supplied). )

B S L e
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~and reasonable route.” If an alternative route exists that is so significantly:

preferable in terms of land use, safety, and cost that we deem the proposed
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However, our function is to approve (with such modifications, ;eétrictionsé
or conditions as we deem proper within the constraints imposed by Section !
478.2) or diéapprove a proposed project that is petitioned for; Chapter 478
giveé ué no power beyond this. Possible alternative routes are only siguificanﬁ
as one of the eight factors listed in Scction 478.3, relevant in determining _ ;
wﬁether the proposed project 'represcnts a reasonable relationship to an |
o;erall plan of transmitting electricity Iin the public interest." As we have i
pointed out before, our function is uot to select the '"best" possible route

and refuse to franchise any other; in fact, the Court in Hanson criticized us

for our approval of the Company's proposal as ''the most feasible, practical
: pany s p p

route not to represent a reasonable relationship to an overall plan, then and

only then can we refuse to franchise a line for the sole reason that there is
. ' 1 R
a "better" alternative. To do otherwise would indirectly exercise a substantiv

i
. \ .
authority we do not have. 2;/ , 1

We also reject the Objectors' position because the division ‘line-railroad E

t

routing provision in §478.18 is not a basis upon which to compare alternative !
Do . i
‘ ’ f

routes. It provides that a transmission line shall follow division line or

railroad routing "wherever the same is practicable and reasonable'; a given

B
v

rbute either complies or iﬁ does not. ‘Betwéen two complying routes, one
éahnot more "adequately complf" than tﬂe other. Hanson involved a "wholesale
éépafture" fféﬁ division line or failroad routing; the légal‘error was that
tﬁe route did not begin with such routing and then just deviate therefrom af

points of impracticability or unreasonableness. The Court made it clear that

it was not addressing a dispute "as to whether a transmission line following
railroad or division lines is practicable at certain points"; obviously, this
situation would have presented a .factual question committed to us as the

fihder of fact.

However, Objectors do not argue that the proposed route is a "wholesale

departure'" or contains deviations that are unnecessary from the standpoint of
p y P ,

32/ Cf., Niéhnabotna, supra at fn. 9. ’ A . | '
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ipractlcablllty or reasonabilxty (except for the 125' cloarance requxrcment,
;the back tracking at the eastern terminus, the 'Blair deviation'", and the CBPS
#3 exit route)t Effectively ignoring the "wherever" language of §478.18, they
imply that the crucial consideration is the number of deviatiohs, whether

justified or not. Unless the route proposed contains deviations which are so

fextreme we are led to the conclusion that planning did not begin with division
| ,

ilines or railroads, the number of deviations is completely irrelevant in
; :

[

idetermining compliance with §478.18 and in comparing the proposed route to

suggested alternatives.

i
i
i Objectors claim the '"wherever" requirement of §478.18 was "modified" by
If
i

establishing a route with 125' clearance to the nearest structures rather than
l

rfollow1ng division lines. However, Mr. Eder testified this was required in

”practice in order to ensure the 100' clecarance required by §478.20. As Staff
H
]p01nts out on brief, the only dev:atlons are either required by this clearance

hrequirement, or made to parallel a railroad or change from one div1sion 11ne

uto another. Many of the latter deviations are in response to landowner re-
34/

%quests. ~" Staff docs request two line-route changes, however--removal of

B

Lhe so-called Bldlr deviation and utilization of Company Alternate C as the
|l R !

Wexlt route from CBPS #3.

t Therefore, we find it necessary to examine only the three disputed

‘segments of the proposed routing.

|
p

iclaim unnecessarily increases the length of the line by three miles. However,

First, we turn to the backtracking at the eastern terminus which Objectors

ithe record reference on this point directs us to the testimony of Glenn Frizell

I
¢

B .
qwho indicates that the north-south portion of the line in Madison County

]

utilizes a corridor east of the eastern terminus because of certain limestone

In this regard, we should point out the §478.18 by its very language

(". . . nor unnecessarily interfere with the use of the lands by the

X occupant thereof') recognizes that landowners should be allowed to bargain
with regard to routing, free from complaints that the result violates the

i statute. Hanson itself recognizes,that the statute was intended to

protect the landowners invelved. We concluded in the Lehigh-~Sycamore

case (Docket Nos. E-18206, et al.) that §478.18 does not apply to voluntary

easements and have recently been upheld by the Boone County District
Court.

|34/ .
|

- —— e
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quarries and public recreation lands under the exclusive control of the State |
, 35/ |

i Conservation Commission. ==

We do, however, find merit in the two route modifications suggested by

Staff.

The "Blair deviation'", set forth in Exhibit CF-30, is that portion of the

! proposed route which takes a northwesterly angle from the quarter section line

! of Section 27, T 74 N, R 29 W, to a point along the quarter-quarter section

line of Section 27, then proceeds west across Sections 27, 28 and 29, all in T
74 N, R 29 W, and then angles back southwesterly across Section 30, T 74 ¥, R
29 W, until it reaches the quarter section line. Both Mr. Blair (who owns the
~affected property) and Staff urge that the line route remain on the above-
described quarter section line. However, Iowa Power contends that good engineey
ing practiée requires this deviation to avoid constructing the line in close
proximity to nine sets of bulldings and a cemetery which are lbcatgd along thei

quarter section line. N

The relevant testimony is that of Commission Staff Engineer Tefft. 1In
, conducting a line route inspection, he found that the majority of the buildings]

located along the quarter section line are not used as dwellings, and that by

pee

-féllowing the quarter seétion line, land use interferencé could be reduced by
| rauting néxt to a county road. Elimination of the "Blair deviation' would 5
avoid theltwo long diagonals and enable a greater percentage of structures to
% be located adjacent to cross fences or parallel fences. The record also
indicates that all clearance requirements can be observeé following this.line
route.

Therefore, we find that we should exercise our discreﬁiod under Section

478.4, The Code 1977, by approving a route remaining along the quarter section

line. We do not, however, grant the right of eminent domain as to the property!.

on this segment, since this was neither requested nor noticed by Iowa Power

pursuant to Section 478.6, The Code 1977.

Finally, we have examined the alternatives presented to us for exiting

35/ This is really not a deviation from division-line routing, since the
three miles involved is-on division lines.




Docket No. E-18583, .t al
Page 39
thé Council Bluffs Power Station sitc. The proposed route departs from the
plant site and proceeds east through Sections 29, 28 and 27 all in T 74 N, R
!43 W, approximately 640 fcet north of the section line. Both Objectors and
Staff regard this deviation as a violation of the '"division line'" requirement
liof Section 478.18, The Code 1977.

! .
| Iowa Power argues that this routing is "along" a division line, and
alternatively, that this deviation from strict division line routing is
necessary to avoia construction directly over a farm home and set of farm
buildings. 1In addition; it claims that by locating the line north of the

section line, a corridor is established for future 345-kV lines which may be

i ired
required.

|
| We reject the argument that a line 640 feet from a division line is
i
1

\"along" the same--this stretches the meaning of "along" to the point that its

! !

from the division line east of the buildings in question is not justified.

Furthermore, although Section 478.3 requires us to consider the relationship

|
hof the proposed project. to any other power system planned for the future, the
[

Erecord does not support a finding that possible future lines necessitate the
|
i

approval of this deviation from division-line routing.

The Company, both at the hearing and on brief, recognized this routing

iproblem with regard to the western ferminus of the line. In addition to the
?above—described petitioned-for line route at this location (Route A), the
'Company has proposed for our consideration alternate routes B, C, and D as
|shown on Exhibits JEL-2, JEL-3, and JEL-4.

Alternate Route B (JEL-2) proceeds easterly from the CBPS plant site at
‘the same point of departure as Route A. At a point in Parcel 78-3 northeast

of the buildings, mentioned above, the route angles sharply southeastward

until. it reaches the section line, proceceds east to a point in Parcel 78-9

Idirectly south of the location of the 90-degree angle structure that would be
!placed on this parcel using proposed Route A, and ghen turns north and rejoins
the proposed route. Although Alternate Route B is along é division line, it
runs through the middle of a long cultivated farm field on Parcel 78-7. The
record indicates no need to construct the line through this field and hence

this routing would unnecessarily interfere with land use.

ause in the statute would be rendered superfluous. Also, continuing the deviation

A

S
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Alternate R0u£e C (JEL-3) proceeds.easterly from the CBPS plant site ét
the same point of departure as Route A. At a point on Parcel 78-3, the line
anglés sharply northeastward until it reaches the quarter section line, then
proceeds directly east to a point in Séction 27, T 74 N, R 43 V, where a
slight deviation is made to intersect with the proposed route. .
| i .Alternate Route C is along a division line and is adjacent to a drainagg
j dit;h at the edge of cultivated fields, minimizing l#ud—use interference.

| Thus, Alternate Route C satisfies Section 478.18, in all respects.

Alternate Route D (JEL-4), proposed by Objectors on brief, proceeds north

dn power station prpperty to the quarter section line and fhen turns east.

iowa Power Witness Luhring testified as to several reasons this is not an
acceptable alternative. One point presented--the cost of removing and relocat-
ing certain towers installed in anticipation of franthise--is not persuasive
for obvious reasons. However, we find other reasons advancedjsufficient to
justify discarding this alternative. Such a route would interfere with thé .
present and fﬁture use of the land as an ash pond for the power. station.
Furtﬁer, Iowa Power has'voluntary easement across parcel 78-2 and has indicated
such can be obtained across parcel 78-3, both following Alternate Route C; no

such assurance of landowner cooperation is present in the record for Alternate

Route D. These factors lead us to find that Alternate Route D would unnecessar-

ily interfere with the use of the land by the oécupant thereof under Section
478.18, The Code 1977.

Therefore, pursuant to Section 478.4, The Code 1977, we find that the
proposed Route A should be disapproved, and this segment of routing should be
'modified and approved so as to allow construction foliowing Alternate Route C.
It should be noted, however, that Iowa Power did not request or notice eminent 
aomain,pursuant to Section 478.6, The Coﬁe 1977, with respect to pfoperty
located on Alternate Route C, so we may not at ﬁhis time grant the right of

eminent domain as to such property.
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VII. COMPARISON OTF ALTERNATIVE ROUTES . §
As has already been pointed out, the purpose of comparing a proposed

transmission line to possible alternatives is not to ascertain whether it is

the best possible route, but rather whether it represents a reasonable relation-:
ship to an overall plan of transmitting electricity in the public interest in

light of such available alternatives. The pertinent criteria for such a i

1com§arison are land use, cost and safety, éé/

'!

as well.as reliability.

Mr. Frizell testified in detail about the process of selection of a line
'route. Iowa Power selected nine alternate routes for examination, and a
detailed study was made for each. We find that the alternatives presented,

for purpose of a meaningful analysis of the final line route proposed, were

!
;good faith efforts under relevant legal and economic constraints to examine

l
'viable alternative routes. Objectors dispute this by pointing out that all
}but two of such routes contain diagonals. However, this point is not well

taken since all but one of the diagonals either follow existing iines or a
highway, and the remaining diagonal was offered for purposes of comparison
only.

Numerous alternatives were advanced by Objectors, some of which were

difficult to locate, but thecy center their attention on Route R-1, the 'squared-

off" Avoca route which follows division lines to Avoca and then proceeds along

. 37/

the existing 161-kV line from Avoca to Booneville, and Route VIII, which

|
!
|
| .
iproceeds to the north to a point southwest of McClelland and then follows the
|

éRock Island Railroad to Booneville. éé/ (See, Appendix A for route locations).

|
-
1

36/
1_—- Order, June 20, 1977, Conclusion of Law No. 3, Docket Nos. E-18206,
- et al. A ) !
37/ :
i — - Route R-1 is a modification of Route IX. For comparison purposes, land-
: use and cost figures for Route IX will be utilized since we have no such
i figures for Route R-1 and the only difference between the two is the
location of the north-south portion of the line,
38/

Objectors urge us to give serious consideration to routing along the Rock
Island Railroad, proposing or discussing a number of alternatives.
Surprisingly, however, Objectors' expert witness presented no testimony

! concerning railroad routing but rather concentrated on Route R-1. We do
have expert testimony from Staff and Iowa Power relevant to Route VIII,
though, that allows us to make a meaningful comparison to the proposed
route. ’
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The first factor to be examined is land use. 7The evidence does not

|
i
support Objectors' allegation that the proposed routce involves more cultivated

|
lland than alternative routes. The petitioned-for route (Route VI) would
!affect the least amount of cultivated land of any of the alternatives studied

because of a design allowing for maximum span length (allowing more structures

'to be placed in or adjacent to cross fences) and minimizing the number of

|

istructures required. Mr. Frizell presented calculations on land-use inter-

+

i ference for various locations of two-pole structures and with respect to
i A .
single-pole and three-pole large angle structures. Utilizing such figures,

Exhibit GF-38 indicates that Route VI affects 3.518 acres of cultivated and
| .

L
l2.904 acres of uncultivated land (total of 6.423 acres); while the squared-off
|

Avoca route with double circuit construction affects 8.316 acres of cultivated

‘and 0.983 acres of uncultivated land (total of 9.299 acres; however some land

) ‘ ' !
lwould be returned to production) and with parallel construction

s 9.1039 acreé

Eana the railroad route affects 10.306 acres of cultivated and 2.235 écfes of

uncultivated land (total of 12.541 acres).

: With respect to the railroad route, the land-use figure assumes single~
lpolé constrgction on the railroad right of way and two-pole construction
ib};passing certain towns. It was proper to bypass the following towns for the
p&rposes of this calculation given required clearances and building locations
sﬂown in Exhibit FE-4: McClélland, Hancock, Atlantic, Wiota, Anita, and
iAdair. |

Use of single~pole structures, as proposed by Objectors,‘would increase
rather than decrease'land-use interference. As indicated by Mr. Frizell,.thé
use of single-pole structures Qould require 25 percent more structures to be’
utilized over a given distance. Such structufes would require larger foundal
tions of reinforced concrete rather than crushed rock and guying into édjaceht
fields on small angles that would not be required with two-pole structures.
In addition, where fences run perpendicular to the line near the structure,
t&o—pole construction allowing the placement of structures at quarter-mile
intervals coinciding with cross-fences causes less land-use intérference than

single-pole construction with a 600-900. foot span.

fof cultivated and 1.0587 acres of uncultivated land (total of 10.162 acres) AN

57
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i . Witnesses Frizell and Eder testified with regard to the cost of the pro-

1

ﬂposed line; the estimate is $14,700,000. However, the estimated cost for the
;railroad route is $20,273,000. This figure underestimates the right-of-way

] . . .

Hcosts by not including the required purchase of a large number of easements for
1 .
it } 1
Hinstallation of guy wires. No study was made to determine the cost of mitigat-

I
i

i . S N . ) . . '
iing interference with existing railroad communication lines; but such a study
I

;was_performed with regard to the Lehigh-Sycamore line and these costs were

wused. The estimated cost of two-pole double-circuit construction along Route R-

39/

s $18,605,000, which does not include the added labor cost required,

[ P

tand the costs of design, engineering, and right-of-way acquisition for the

%line. Mr. Trausch indicated that single-pole double-circuit structures would

ﬁcost from 10 to 20 percent more (Tr. 2061).

i
i Even 1f these land-use and cost figures were not so persuasive, safety and
4

ﬁreliability'considerations clearly favor the proposed routing and design.

!
With regard to the use of single-pole structures suggested by‘Objectors,

e e e e e et o e e o men =

=

‘Mr. Frizell testified that, contrary to theory, in practice the two-pole H-
frame construction better prevents against structure overturning or failure 5

with severe cross-wind conditions. Further, as Mr. Tefft testified with regard

to singléfpole construction along the railroad route:

* % * Tt has been my experience from many :
: discussions with farming landowners that guy :
I wires present a very extreme hazard to farm
b operations, an even greater hazard than do
poles. Additionally, from an engineering
- standpoint, the introduction of guyed ~ ! : !
structures also means the introduction of '
additional points of possible failure in the
support structures and this in turn means a
greatly reduced reliability of the line and
an increased safety hazard. (Tr. 1237). ‘

The squared-off Avoca route must primarily be dismissed for its lack of

.

‘reliability due to double circuiting. As pointed out already, a major reason’

for the proposed line is to increase service reliability. Mr. Tefft, although
: ( : !
itestifying that this alternative is a practicable and reasonable route, continued

- '

as follows:

I

}
i
i
|
!
i

It would be nccessary to minimize construction time so that the existing
161-kV line could remain in service for as long as possible. C

© - gp— g g

T Y T o N o T

9/ |




However, a decision mast include a recogonition

that the two lLines that would occupy the same set

of structures do extend between the same two

termini and are complemcentaryv., Whoen two lines

occupy the same structures, any reliability study ‘
must recognize that the loss of one ling, will

also result in the loss of the other line in

almost every case. Since these arc the only two

transmission lines that directly connect the two ‘
termini, common construction would reduce the

reliability of the power supply to the major

delivery stations in Avoca, Atlantic and

Earlham. (Tr. 1243).

Hence, we conclude that the proposed route is reasonable with respect to
“land use, cost, safety, and reliability, in comparison to the alternatives

!

proposed by Objectors. They suggest length is an appropriate, indeed primary,

criterion to use in comparing routes and point out that the railroad route is
40/

lindeed shorter. However, length is only relevant as a rough indication of
Iland use, cost, and reliability and should be given no weight at all in this
case since the shogtér railroad route is much worse than the proposed route in
{these-three respects. =
Further,’at times it‘has appeared that Objectors contend that railroad

rduﬁing must be given some preference over division—line’roﬁting. For example,
aftér noting that many of the Qeviations from division lines contained in the
proposed route areg sgid'to be justified by Section 478.20, The Code 1977, it is
pointed out on brief that this statutory provision relating to clearances does
not apply to railroad routing. However, pursuant to Chapter 476 and Commission
Rule 250--20.5(2) IAC, the Towa and National Electrical Safety Codés, which
include clearance requirements, apply to all transmission line construction.

There is no justification, either in Scction 478.18 or Hanson, for the proposi-

tion that railroad routing is to be preferred. , i

- t
Using the figures in Exhibit FE-1, the difference is approximately 8.5
miles. . !

40/
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CONCLUSTONS OF 1AW

Based upon the record of this proceceding, and the agreement formalized bx
Commission order that all legal argument was to be contained in the briefs
filed by the respective parties, the Commission enters the following Conclusions
Bf Lav. Given the nature and scope of this proceeding and its compléx procedural
backéround, this enumeration of our Conclusions of Law is not meant to be an
éxhaustive compilation of the legal conclusions implicit in this decision.

1. The Iowa State Commerce Commission, pursuant to Chapter 478, The Code
'd977, has jurisdiction of petitions for franéhises to erect, maintain and

L.

operate electric transmission lines outside cities and to grant the right of

eminent domain for right of way not excceding 200 feet in width for electric !
transmisssion lines of 200 kV and higher, a; may be approved, prescribed and :
found necesséry for.a public use,
2. A presumption of regularity and impartiality attends all official
!

actions by the Commission, with the burden on those asserting thevéontrary to

prove athgrwise.,  Codar Raplds Steel Transportation Co. v. Iowa State Commerce »

P

Commission, 160 N.W.2d 825 (Iowa 1968). N

3, A decisionmaker is not disqualified simply because he or she has

taken a position, even in public, on a policy issue. Hortonville Joint School

District No. 1 v. Hortonville Education Association, 426 U.S. 482 (1976).

. . . [Tlhe term '"bias'" means adverse, pre-

conceived mental attitude or disposition,

toward a party to a -controversy, of such i
weight and nature as to materially impair or

destroy that impartiality essential to a fair

hearing . . . Cedar Rapids Steel Transport

Co..v. Iowva State Commerce Commission, 160

N.W.2d 825, 827 (Iowa 1968).

4. A showing ofvpersonal bias is a prerequisite to disqualification
pufsuant to Section 17A.17(4), The Code 1977.

5. Pursuant.to Scction 93.2, The Code 1977, thé Chairman of the Iowa
State Commerce Commission is a member of the Energy Policy Council and is
required to attend the meetingé of the Council.

6. Pursuant to Section 93.7, The Code 1977, two functions of the Energy

Policy Council are public education and the recommendation. of legislation.




‘

7. Section 17A.17(2), The Code 1977, prohibits those ex parte communica- .

tions by parties to and in connection with any issue of fact or law in that

contested case. f

8. Dismissal is justified as a sanction for violation of Section 17A.17(2),.-

I

The Code 1977, only in a case where the communication could affect the agency's :

decision on the merits.

9. Neither a deficiency in a Commission procedural rule nor the lack of.

‘ja Commission procedural rule affects the Commission's jurisdiction in a pro-

)

' ceeding pursuant to Chapter 478, The Code 1977.

i
X
i
|

v
I

|
i

»

10. The appropriate remedy for an alleged deficiency in or absence of a

“ rule would be a petition for rulemaking pursuant to Section. 17A.7, The Code

%;1977, and Commission Rules 250--Chapter 3 IAC.

. tions, does not require the adoption of rules as a prerequisiter to this

:Commission's jurisdiction in any proceeding.

11. Section 17A.17(2), The Code 1977, prohibition of ex parte communica-

.

. )
. . ' )
12. The failure of one who petitions for an electric transmission line

franchise to give certified mail notice of an informational meeting pursuant to

: Section 478.2, The Code 1977, to some qualified person does not, ipso facto,

“require dismissal of the petition for franchise for lack of jurisdiction.

13. Section 478.2, The Code 1977 and Commission Rule 250--11.5(1) (b) IAC

. provide that notice of informational meetings shall be given by certified mail

" with return receipt .requested to affected persons, defined as landowners,

: possessorsland residents of affected property, and that published notice shall

.;<constitute sufficient notice to such affected persons whose addresses are not

. known.

foWniqg or possessing affected property along alternate transmission line routes ;

14. Neither Chapter 478, nor this Commission's rules,; including Rule

250--11.4(3) IAC, require notice of informational meetings be given to persons

~ for which a petition is not filed,

15. The conduct of informational meetings is governed exclusively and

; ' ' ' i
- expressly by Section 478.2, The Code 1977; and Section 478.2, provides (a) that

. a member of the Commission, counsel of the Commission, or a hearing examiner -

1

i
I
i
{
|

i
ii

[
1
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designated by the Commission shall serve as the presiding ofticer at infor-

> i

cmational meetings, and shall present an agenda for such meetings which shall

1include a summary of the legal rights of affected landowners; (b) that no

. formal record of the meeting shall be required; and (c) that such meeting shall

"5 be held at a location rcasonably accessible to all persons, companies or

‘corporations which may be affected by the granting of the franchise.

16. Eminent domain requires a reasonable necessity to take particular-

-land for a public use; an absolute necessity need not exist. Vittetoe v.

' Towa Southern Utilities Company, 123 N.W.2d 878 (Ilowa 1963).

17. Pursuant to Section 478.18, The Code 1977, the Commission has authorit

© to supervise the construction of electric transmission lines. Section 478.18,

The Code 1977, further provides that transmission lines are to be '"constructed
near and parallel to the right of way of railways or along the division lines
of the. lands, according to the government survey thereof, wherever the same is

practicable and reasonable, and so as not to interfere with phe{use by the

g

1

. public of the nighways or streams of the state, nor unnecessarily interfere with:

‘the use of any lands by the occupant thereof."

mean directly "on

rd

18. As used in Section 478.18, The Code 1977, "the division lines of the
land, .according to the government survey thereof' means section lines, quarter
section lines, and quarter-quarter section lines which divide land into 640-

acre, 160-acre, and 40-acre tracts, respectively. Hanson v. Iowa State

.
Commerce Comm'n., 227 N.W.2d 157 (Iowa 1975).

19. As used in Section 478.18, The Code 1977, the word "along'" does not

"on" the division lines of the lands according to the government

_survey thereof, but rather 'running beside and parallel to." See, e.g Stahr

s Hey

'v, Carter, 116 Iowa 380, 90 N.W. 64 (1902).

20. Scction 478.18, The Code 1977, requires utilities to begin their

planning so as to route transmission lines along railroads or division lines

“and to deviate therefrom just at points of impracticability or unreasonableness.

Hanson v. Towa State¢ Commerce Commiésion, 227 N.W.2d 157 (Iowa 1975).




C21. Pursaant to Chapter 478, The Code 1977, the standard for approving a

pproposed construction, assuming the route follows land division lines or rail-
"

.roads wherever practicable and rcasonable, is whether the proposal represents a

.

{reasonable relationship to an overall plan of transmitting eleétricity in the
!public interest; and in our inquiry to determine whether it does, and to test
4

;thé reasonableness of what is proposed, we must look to available viable .
|

alternatives in terms of land use, safety, reliability, and cost. If a prima
i .

iy
Qfgcie showing is made that a proposed construction satisfies these requirenents,

! -

ﬂthe burden of coming forth with competent evidence to the contrary shifts to -
I

|
N
"

| those who oppose the Company's petition. _
i

22. Pursuant to Section 478.4, The Code 1977, the Commission may grant a
- franchise for an electric transmission line in whole or in part upon such

terms, conditions and restrictions, and with such modifications as to location
I

. !
‘and route as may seem to it just and proper.

Y v 23. Neither Section 478.18, The Code, 1977, nor the Supreme Court's »

‘decision in Hanson, supra, preclude landowners from granting voluntary easements

Jfof Aiagonal construction of an electric traansmigsion line; hoﬁever, construc~
Etion'of a transmissionvline over such easements is subject to our approval of
.a line route.

24, Pursuant to Section 478.2, The Code 1977, the Cémmission'é authority
. to modify the route of a proposed transmission line is limited to those
' routes for which the notile and informational meeting requirements have been
ésatisfied, and such requirements are satisfied if a line route modification
;does;not affect landowners who were not given notice of informational meetings.
: o f
§If,ihowever, a line route modification determined by the Commission affects !
_fglandowners who. were not given notice of informational meetings, it is necessary

for the petitioner to begin again with informational meetingsifor such newly

~affected landowners. Hanson v. Towa State Commerce Comm'n., 227 N.W.2d 157

" (Iowa 1975).

25. Pursuant to Sections 478.1 and 478.2, The Code 1977, the Commission"s

i jurisdiction to franchise clectric transmission lines -extends only to those
i:lines outside cities; however, pursuant to Chapter 476, The Code 1977, the
" Commission has jurisdiction with respect to safety and service of electric

utilities serving within cities.

i

&
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26. Pursuant to Chapter 476, The Code 1977, and Commission Rule 250--
20.5(2) TAC, the Jowa Electrical Safety Code and the National Electrical Safety
Code, including the clearance requirements thereof, are applicable within

cities.

FINDINGS OF FACT
Based upon Iowa Power's petitions and supporting exhibits, the objections %
filed_in the docket, the evidence submitted at the oral hearings, and in :
reliance upon the issues addressed by the parties in their rgspective briefs,
vwe enter the following findings of fact. Those findings implicit in the bady
of the order and not separately stated hereafter shall have ﬁhe same force and )

effect as those itemized below.

1. Proper notice has been given as required by statute, and informational
V . i

meetings have been conducted in each county which the proposed project will i
;

affecc. Informational meetings as required by Section %78.2, The Code 1977,
were held on February 17, 1976 in Oakland, Towa and Atlantic, Iowa; on
February 18, 1976 in Greenfieid, Iowa and Winterset, Iowa; and on February 19,
1976 in Van Meter, Iowa. - ‘A \ o .

2. VUnsolicited, allegedly ex parte communications with Chairman
Van Nostrand do not show personal bias on his part qr on the part of the other
Commissioners.

3. The statements by Chairman Van Nostrand at a meeting of the Iowa
Energy ?olicy Council held September 15, 1977, as reported in Mr. Ji@ Healey's
article in the Des Moines Register on September 16, 1977 are admitted as fact 3
for purposes of this proceeding and do not dgmonstrate disqualifying personal
bias.

4, Contacts between Iowa Power officers Putney and Lyon and Chairman
Van Nostrand on February 18 and March 15, 1977, respectively, were not made
during the pendency of a contested case,

57 It has not been shown that the Putney or Lyon conversations with
Chairman Van Nostrand or Mr. Davis' comments at the Energy Policy Council

meeting of Septewmber 15, 1977, related to issues of fact or law in this case,

could affect our decision on the merits, or prejudiced Objectors in any way.

21
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b; The Commission has adopted rules of practice and procedure as required
by Section 17a.3(1)(b), The Code 1977, and it has not been shown that Objectors
were prejudiced by any alleged deficiency in such rules.

7. There has not been an adequate, timely showing that anyone with a
KStgtutory interest In land at the relevant time, who had a known address,
féﬁled to receive certified mail notice of informational meetings.

to8. It has nét been shown that Objectors were prejudiced by any faiiure

tozgive notice of informational meetings to affected persons on feasible '

alternate routes.

9. Objectors hqve not made a showing of prejudice arising from any
'aileged deficiencies in the conduct of the informational meetiﬁgs.
b 10.V Based on our ob;ervation of the credibility of witnesses, we find )
Mr. Tefft's'téstimony with regard to the conduct of informational meetings to

!
be the more credible and therefore find that the meeting requirements of

o '_:_H. . \
Section 478.2, The Code 1977, were fulfilled. ) .

E 1. ﬁe find that the proposed line ig necessary to serve a public use.:
we'find a présent neéd and necessity, as well as growing future need and
n2céésity, for the cénstructionvof'a 345 kV (400,000-volt maximum) electric
tfanSmission line begween the Cﬁuncil Bluffs Power Statioﬁ #3 and Iowa Power's
gdoﬁéville Substatiqn which ties into Iowa Power's Sycamore Substation located
.nofth of Des Moines;and, in turn, other parté.of the Towa trahsmission system.
Tﬁe evidence clearly sﬂows the ne?essity for the line to provide transmission
for CBPS No. 3 power to be delivefed Eo the load arcas of the respective
pércieipa&ing utilities to remedy increasing deficiencies in available genera-
éion. Wevfurther‘find that the line yill contribute substantially to overall
s}stem reliébility and represents a reasoﬁable relationship to an overall plan
of traﬁsmitting electricity in this S;Ate.

2]

12. It has not been shown that a 230 kV design would provide the bulk

power transfer capabilities required, nor that 100 feet would be reasonable

right of way width. o .

B



13. It has not been shown that the 125-foot cleurance critefion used By
Towa Power in designing the proposed route was uureasonable, in light of its
purpose to ensure full compliance with Section 478.20, The Code 1977.

14. The "backtracking' at the eastern end of the propoéed route follows
division-line routing and, because of certain quarries and public récreation
lands, has not been shown to be unreasonable or unjustified.

15. We find that a portion of the line route in Madison County,.ghe so- i
called Blair deviation, unnecessarily deviates from division-line routing, and E

valso would constitute an unnecessary interference with the use of the lands by

'

f:t:he occupants thereof. The division line route along the EasE—West quarter-

. - ]
section line of Sections 27, 28, 29, and 30 in Township 74 Norfh, Range 29 West. -
of the 5th P.M., follows division-line routing and would not constitute such an
4unnecessary interference.

16. We rind that the exit route from the Council Bluffs Power Station as
proposaed by Iowa Power in its petition is a wholesale departure from division-
line routing and would also constitute an unnecessary interference with the hséf<
0of the lands by tﬁa occupants thereof. Available Alternate Route C, as shown.\.'

on Exhibit JEL~3 follows division-line routing; further, this alternate would

i

not unnecessarily interfere with the use of the land by the occupant unlike
Alternate Route D, as shown on Exnibit JEL-4. - f
17. We find that, except with regard to the Blair deviation and the i
CBPS #3 exit route, Iowa Power began its planning of the proposed line on the
division lines of the lines and deviated therefrom only at points of impractiéal%
ity or unreasonableness or to prevent'unnecessary interference wigh land use. '
18; We find that there are innumerable routes between the Council Bluffs
Power Statioﬁ and the Booneville Substation site that could comply with the
requirement to follow land division lines or railroads. We further find that
alternative routes I, II, IV, V, Vi, VIIT and IX as described by Iowa Power, as
well as alternative routes R-1, R-2, R-3, R-4, R—é, R-7, R-8, and 27 as descriﬁed
‘by Objectors were good faith efforts within rélevang legal constraints to |

examine alternate routes.




19. It has not been shownAchat Alternate Routes R~1 and VIIT oxr the
possibility of single-pole construction indicate the unrcasonableness of th
‘route or construction design proposed by Iowa Power in terms of land use.

20. We find from an examination of the testimony and the information in
}Exhibit FE-4 that under the Iowa Flectrical Safety Code, a line route along the
‘Rock Island Railroad would require that the communities of McClelland, Hancock,
Atlantic, Wiota, Anita, and Adair be bypassed.

Zi. It has not been shown that Objectors' Alternate R-1 and Iéwa Power's
jAlternate VIII as supported by Objectors demonstrate unreésonableness of the

1
"

%actual proposed route on the‘basis of original cost to construct, a.cost‘}hat
"
:must be borne by the general public.

22. It.has not been shown that the proposed route is unreasonable in
jterms of safety given the alternative construction design and réuting proposed
%by Objeétors. !

‘ 23. The construction proposed by Iowa Power utilizing two-pole strucguges
iand minimizing double-circuit construction with other bulk power lines has not
‘been shown to be unreasonable in terms of reliability by certain alternatives
vpresénted by the Objectors, including a single-pole structure désign and
3Alternate Route R—l.v .

; » 24, We fiﬁd that the p?oposed transmission line will meet or exceed the
minimum engineering requirements of the rules of this Commission and of'

‘Chapter 478, The Code 1977.

25. 'Iowa Power has made reasonable efforts to acquire voluntary easements.

”In.ofder for constfuctionvtc commence, it is reasonable and necessary to serve-
‘a puBlic use that Iowa Power be granted the use of the right of eminent domain
for described permanent rights of way as set forth in Exhibits "F'" attached to
'thézpetitions for franchise, except parcels 61~4, 61-7, and 61-11 in Madison!

Couﬁty and parcels 78-4, 78-6, 78-7, 78-8, and 78-9 in Péttawattamie County.
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I IS THEREFORE ORDERED:
. 1. Objectors' motions to dismigs.are denied.

2, The petitions of Towa Power and Light Company in Dockcﬁs No. E-18583,
.E—18584, and E-18585 are hercby granted. The petitions in Dockets No. E-18586
ﬁand E-18587 are hereby granted as amended in our Findings of Fact. Copies of
‘the franchises are attached hereto and by this reference made a part hereof.

3. The use of the right of eminent domain by Iowa Power and Light
Company is hereby preséribed and approved to construct, erect, operate, and
 maintain an eleétric transmission line for a strip of land over which eminent

‘domain was requested on the properties as described in Exhibits "F'" as amended

and attached to the petitions except for parcels 61-4, 61-7, 61-11, 78-4, 78—6;

78-7, 78-8, and 78-9. Copies of Exhibits "F" are attached hereto and by this

reference made a part hereof.

4. The Comﬁission‘hereby retains jurisdiction of the subject matter of
Dockets No. E-18583, E-18584, E-18585, E-18586, and E-18587 puésuant to
?Chapter 478, The Code 1977, and may hereafter, during the period of the )
-franchises, make such fur;her orders as may be deemed necessary.
| IOWA STATE C@MMERCE COMMISSION

- ( oV s
\\\~;Cdmmi§;10ner‘ '/é ' :

ATTEST:

B ‘_. -~ "'7 N ' -
;/ngg&ﬁélequ§1LCL o, ;ﬁ /42;%223332_
‘Secretary //

‘ v
. Dated at Des Moines, Iowa, this 30th day of December, 1977.




STATFE OF IOWA

IOWA STATE COMMERCE COMMISSION \

. )

IN THE MATTER OF: )

‘ )
-ELECTRIC TRANSMISSION LINE, 124 MILES )

OF 345,000-VOLT (400,000-VOLT MAXIMUM) ) DOCKET NOS. E-18583
. LINE IN ADAIR, CASS, DALLAS, MADISON ) - E-18584
"AND POTTAWATTAMIE COUNTIES, IOWA ) E-18585
; ) E-18586
i LOWA POWER AND LIGHT COMPANY, ) E-18587 .
)
P PETITIONER. ) -
)

CONCURRING OPINION OF CHAIRMAN VAN NOSTRAND

(Issued December 30, 1977)

!

As the absance of my signature on the majority decision in this docket
swould indicatu, I have elected not to participate in the final deliberation
‘of mv fellow commissioners. One reason for my exercise of this prerogative

is to eliminate the awkwardﬁess-they might otherwise experience in passing
upon sllegations as to personal bias on my part. I concur in their decision
on this and the other questions raised in this docket.

Another reason for separately commenting on this case is to underscore

the difficulty of adjudicating complex cases like this one under the existing

statute. In its 1975 deciéion in Hanson v. Io&a State CommercevCommission,
© 227 N.w.2& 157, the Iowa Supreme Court took pains to examine the statute and

to'recogniée in its conclusions that the 1913 law reéflected in Section 478.18
afforded us little opportunity to treat the impact of modern technology on
the routing of electric transmission lines in Iowa. The clear message to our
législature that new legislation is in order has yet to be answered.

It should be incentive enough for new legislation to mcrely“pbint out
that althougﬁ no questidn of the necesslty for the 1i$e involved has ever

~been raised, the controversy in the lanson case has yet to be resolved and is

now before our Supreme Court for the second time. The instant case involves

[N
BN

77

vy

P e




2y ' ‘)
IS RIS

no less controversy and its development has boeen interrupted a number ot

times by interlocutory challenge to our capacity to even address its merits.

The cost of such tortuous litigation

ratepaying public of this state.

is, of course, borne by the gencral

At a time when utility rates are becoming a larger and larger part of

" their budgets, these citizens are surely entitled to greater economy of

litigation and lower utility construction costs. This is not likely to

ll
i
i electric transmission lines in Iowa.

ATTEST:
Ll l'.’l' ?‘A(‘;J
' Secretary

" pated at Des Moin

v

s, lowa, this 30th

O e

; result absent a revision of the present law governing the franchising of

IOWA STATE COMMERCE COMMISSION -

‘ ’n . P R ~ .
/‘ZZ:;L.“,;( /-’((.'L /((;’[“(.".,-(‘

~ “Chairman

day of December, 1977.

$

e,

“




| k STATE OF I0WA k !

; TOWA STATE COMMERCE COMMISSION -
|
H

|IN THE MATTER OF:

iELECTRIC TRANSMISSION LINE, 124 MILES

| OF 345,000-VOLT (400,000-VOLT MAXIMUM)

| DOCKET NOS. E-18583

|
E-18584 ;

'LINE IN ADAIR, CASS, DALLAS, MADISON
| AND POTTAWATTAMIE COUNTIES, IOWA E-18585
| E-18586

TOWA POWER AND LIGHT COMPANY, E-18587

PETITIONER.

FERRATA ORDER
(Issued January 17, 1978)

On December 30, 1977, we issued our "Final Opinion and Order Denying
Motions to Dismiss and Granting Franchises" in these dockets. Attached to
that order and made a part thereof were the Exhibits "F" that described the
extent of eminent domain granted to Iowa Power and Light Companx in the

various dockets.

By telephone call to Staff, it has been brought to our attention by -

.- I
Objector Ernest Victora that the eminent domain description in our December 30, |
1977, Order does not reflect amendments filed with us on May 26, 1977, and

granted in our "Ruling on Motions to Dismiss" issued June 10, 1977.

We have reviewed the record and find that Staff failed to enter the
amendments as requested and approved. We further find that the Exhibits "F"
attached to our Order of December 30, 1977, should be modifiéd by removinp the

words "together with the right of ingress and earess across adjoining land"

1 in the first paragraph of each parcel descrintion. , j
|

IT IS THEREFORE ORDERED that the first pardgraph of the descriptidn

r contained in the Eminent Domain parcels of Exhibits "F" attached to and a part

1iof our "Final Opinion and Order Denyina Motions to Dismiss and Grantina

i Franchises" issued December 30, 1977, is amended to read as follows:

A perpetual easement to construct, operate and maintain a _
nominal 345,000 volt (maximum 400,000 volt) electric trans- ',
.mission line and all necessary wires and eauinment over,
alona, and across the following described propnertv, for oo
the purpose of constructina, operatina, and maintaining

e e = i e e

/0/
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: said transmission line and associated wires and equipment, A
I and the right to trim, cut or remove, with reasonable care,
i such trees as may interfere with the proner maintenance and '

operation of said transmission line. : l

IOMA STATE COMMERCE COMMISSION

I R J . —
/{ IR 1/1" “'(G“T>7hﬂ'
Chanrman

'

"L‘( /< A

! I

ATTEST: ‘
(01m1531oner
| e SN ',
| Ao (1 (JMLC;_ _ : ; :
Secretary ’ Commissioner ‘ !

/

Dated at Des Moines, lowa, this 17th day of January, 1978.

A
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STATE OF 10WA

IOWA STATE COMMERCE COMMISSION

IOWA POWER AND LIGHT COMPANY,

‘PETTTIONER.

)

IN THE MATTER OF: )

)

# ELECTRIC TRANSMISSION LINE, 124 )
MILES OF 345,000-VOLT (400, 000- ) DOCKET NOS. E-18583
' VOLT MAXIMUM) LINE IN ADAIR, CASS, ) E-18584
DALLAS, MADISON AND POTTAWATTAMIE ) E-18585
COUNTIES, IOWA ) E-18586
) E-18587

)

)

)

)

ORDER DENYING REHEARING

(Issued February 8, 1978)

On December 30, 1977, we issued an Order Denying Motions to Dismiss and i
Granting Franchises to Iowa Power and Light Company for construction of a i
345-kV transmission line from Council Bluffs to Booneville, Iowa. '\;

On Januéry 19, 1978, Objectors Anstey, et al., filed an Appiication for
Rehearing containing 44 allegations of error, which was joined in by Objectors{
Richards and Stortcenbecker, et al. On February 6, the aforementioned Objectors
filed jointly a document captioned "Amendment to Application for Rehearing.' '
Petitioner, Iowa Power and Light Company, has filed resistances to both
pleadings, and a motion to strike the lnpter.

We must strike and give no consideration to the ''Amendment to Application
for Rehearing,'" in that it is an improper and untimely filing'under Section
17A.16(2), Code of Towa 1977. The only amendments we could recognize under
this section of the Code would be those'filcd within tﬁe 20-day period
prescribed. If it were otherwise, the period during which we may act under
the same section could be reduced to but a fraction of that allotted. As it
is, Objectors' "amendment" is dated but two days prior to the last day upon
which the statute permits us to speak to the merit; of rehearing petitions.
That we may grant rchearing, and thereby gain further time to consider the

validity of such additional allegations, does not change the statute or

mitigate our right to a full use of an already limited period.

P
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Docket Nos. E-18583,
‘ et al.
u.Page 2 ‘ ¢§
}] Turning to Objectors' Application for Rehearfing, we feel constratned to
! address 14 of the 44 allegations directly. The remaining allegations do not
cite facts or offer a rationale in support thereof, but are merely assertions
i that our conclusions are erroneous, or a restatement of previous argument T
i with no attempt to refute the evidence or reasoning used in our order.
{ llence, certain of Objectors' allegations (1, 2, 4, 7, 8, 11-14, 16, 18-23,
26, 27, 29~36, 40; 41, 43, 44) are merely routine and are thus denied
i outright in reliance upon our previous findings and conclusions.
i Cochrscly, some of Objectors' "allegations of error' coﬁétitute‘
% completely new argument and cannot be reasonably attributed to the disposition
i

i of issues addressed on brief and in our December 30 order. Because of the

i . ' .

h sheer number of arguments made during the course of these proceedings, as

w well as the conclusory nature of some of Objectors' allegations, and our

| desire to provide procedural fairness to all parties and permit this proceeding

! .
{ PR . . . N .
I to reach administrative finality--we ordered (on the basis of agreement in

SN
J , . .
q the record), that the briefs before us were to contain a concise statement

F of all issues, all 1egél authorities relied on, and the specific transcript

| references to support factual allegations. Despite this, we are now confrontec
It oﬁ Application for Reheariqg with what appears to be entirely ne@ argument

| (allegations 3, 5, 6, 10, 15, 24, 25, 28, 39, 42). : 5.
| Although we shall address such allegations on their merits; they are

» also denied outright as new argumenf not reasonably presented to us for
deﬁermination on brief. Ve view the functioq of any application for rehearing
to‘bring to an agency's attentioﬁ alleged omissions in itsvordér (i.e.,

evidence and arguments on brief that were not addressed), and to give parties -

a chapce to respond to any evidence or reasoning used in anﬂordethhat could
not be reasonably foreseen und hence briefed; it is ﬁot a "second shot" at
persuading an agency'by use of argﬁment held in '"reserve'" or thought up
after the briefing process. |
_Ralhcr»than-attempting to.paraphtasevajectors' ailegatioﬁs, we will

' set them out verbatim.:

o o S . ) . : ¥y
4 o PR




Docket Nos. E-18583,
et al.

) Page 3

“ At paragraph 3 of their Apincatioﬁ for Rehearing, Objectors allege
1 that the Commission order of December 30, 1977 is erroneous:

“ 3. 1n claiming to have adopted adequate pro- P
cedural rules according to Sec. 17A.3-1-6 [sic

L7A.3(1)(b)] in regard to the proceedings herein

, even though most of the said rules with the

I deficiencies complained of did not become effec-

i . tive until at least 3-29-76 and Chapter II, [sic

Chapter 11] specifically dealing with the con-

struction and operation of transmission lines did

not become effective until September 27, 1976; in

f Division IV of said order.

0 v

| This is quite different from arguing that we lack rules of practice. All
i "deficiencies complained of'" were addressed in our order. As we have pointed

1 out before, Objectors have not made a showing of prejudice or offered reasoning

L in support of their conclusion that a certain caliber of rules of practice

is a jurisdictional rcequirement. Further, we had rules of practice effective

i under the IAPA during the hearing process. Arguing that we lack jurisdiction

“for noncompliance with §17A13(1)(b), because our rules were not effective

é undet the IAPA until a number of months after the latter's effective date in
this circumstance, ig little different from arguing that we can never have

28

* jurisdiction of anything!

" We have had procedural rules since prior to 1951 and the March date is

» merely when our existing rules became effective under the IAPA. The five
I days between lowa Power's filing of its petition, commencing this contested
case, and the date we completed the process of re-cnacting our rules has no i

i significance whatsoever. Finally, our present Chapter 11, which Objectors N

allege was not effective until September 27, 1976, was merely a revision of
Chapter 11, which was adopted prior to July 4, 1951, and amended September 24,

1965, and December 14, 1965, and does not even contain rules of practice.

] At paragraph 5 of the Application for Rehearing, Objectors allege that
we erred: ' i <

5. In claiming a failure of evidence as to the
methods for obtaining malling lists at footnote
15 of Division IV of said order, although the
entire record of proceedings was included in said |
proceeding and further in view of the commissions : !
[sic commission's]) previous discussion at page 6 '
of its order conditionally granting motion to

dismiss entered February 18, 1977.
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Objectors' allegatfon at paragraph 25 is similar and will not be sep-

arately stated.

Our finding in this regard has consistently been that pursuant to the
requirements of §478.2, C77, there has been no showing that anyone entitled
to certified mail notice of informational meetings has failed-to receive
such notice. As we recited in our order, at the hearings on the motions to
dismiss there was no showing that anyone with é statutory interest in land ﬁ
at the relevant time, who had a known address, féiled to receive certified
mail notice of informational meetings. bbjectors do not effectively dispute
our earlier finding that no more effective method of compiling a mailing

list than that employed by lowa Power has been shown on the record, nor do

 they show that the method used would have disclosed the name and address of

anyone who failed to receive certified mail notice.
In our order of February 18, 1977, dismissing the Company's'petitions
for franchises in Dockets No. E-18341, et seq., we clearly distinguished
' A

between the statutory and rule notice requirements with respect to informational

meetings as opposed to notice of hearing on petitions involving eminent

domain. Objectors wrongfully equate the two notices, the purpose of such

notices, and the statutes and rules under which they are required. There is

B

no provision in the law that published notice of hearing“on’eminent domain
is sufficient to landowners whose addresses are not known, and a very real
distinction in the law exists between the two types of notices required. In

fact, they refer us to our discussion of the breakdown of procedures with

repard to notice of ﬁearing, which is irrelevant at this point, and ignore
the fact that in the order cited we indicated that notice of informational
meetings had been properly given.

At paragraph 6 of théir Application for Reheafing,‘Objectofslallege f f:'
error as follows: o ) : i

6. In holding the testimony of witness Tefft as
determinative in establishing the propriety of
informational meetings held herein after said
witness had under oath failed to recall conversa-
tions related in the answer to Interrogatory #99,
and had further testified to his long association
with petitioner.

+
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Paragraph 28 is substantially the same. ,

Our examination of the record with respect to Mr. Tefft's memory vis-a-

vis Petitioner's response to Interrogatory #99 indicates that at the January 18,

1977 hearing, Mr. Tefft at'cranscript p. 51 indicated that he did not recall
a meeting attended by Mr. Hartje, Mr. Trausch, and other individuals. It
was later clarified in the cecord (Tr. 1-18-77, p. 69, lines 14-16) that

Mr., Tefft did not attend anv meeting with Mr. Trausch, and Mr. Trausch is

not among those attending the meeting listed by Petitioner in its interrogatory

‘response (Tr. 1-18-77, p. 54, lines 17-23). Further, Mr. Tefft has no

current interest in the outcome of this proceeding, unlike those who testified
for Objectors in this regard. We sce no error in finding his testimony )
credible.
At paragraph 10, Objectors allege error:
10. 1In holding in Division V a 150' right of way
- does not violate Sec. 478.18 for this project, ’

especially over condemned land, in view of the ) .

fact that line configuration can be altered A

during construction and further that 1f over 507%

more poles were used to reduce span length to

900' or less, according to company figures, the

increased land actually taken from production

would be less than 3 acres while 720 acres would

be freed from easement.
We do not understand the meaning of the allegation that "line configuration
can be altered during construction' nor do we know the accuracy of the
figures mentioned without specific reference to the record. Accepting them
as true (which may be doubtful because Objectors' previous argument with
respect to a reduced right-of-way width depended on reducing the voltage of
the line also), we fail to see how more poles would reduce interference with
land use, since the poles cause the interference while land subject to easement
can be farmed.

At paragraph 15, Objectors allege we erred:
15. In misinterpreting the clear provisions
of Sec. 478.2 as to notice of informational

meetings and attempting to adopt by rule a
lesser standard in conclusion of law #13.
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We stand by our earllier interpretation of the statute. We include this
allegation to show our difficulty throughout in understanding what Objectors
believe to be §478.2's "clear provisions''--until now, Objectors have always
urged that we follow the interpretation embodied in our rule.
Objectors allege at paragraph 24 that we erred:

24, 1In finding the commission to have complied

with Sec. 17A. 3-1-6 (C75) [sic Sec. 17A.3(1)(b)

(C77)] when in fact most rules adopted pursuant

to said section were not effective until after

informational meetings were held, at finding #6,
of said order.

Although it is not clear, it appears that Objectors are a}leging herein
that our Rules of Practice and Procedure referenced at Finding 6, page'SO of
our order granting franchiseé, refer to informational meetings required by
Code §478;2. As we pointed out in that finding, it has not been shown that
Objectors have been prejudiced by any alleged deficiency.in our Rules of
Practice and Procedure, nor has any such allegation been made inlconjunction
with sﬁecification of error number 24 set forth above. Also, as indicated
previqusly, the Commission has always had rules of éractice’and procedure
and Objeétors have never explained how or why §17A.3(1) (b) affects our
jurisdictiop. \

ATo the e*tent specification of error number 24 intimatesvtha; rﬁies éf
practice and procedure with respect to informational meetings are required,
we find this Fompletely new argument devoid of merit. Secti;n-478.2 with
rgspect to informatgonal méetings Is self-contained, and no rules of practice
are required by the Administrative Procedure Act. Under §17A.1(2), cHe APA
ié intended to gffect agencies 'when they take action affecting the rights
aﬁd duties of the public“ and is meant to apply to rulemaking, contested
case proceedings, and suits for judicial réview. infbrmational meetings do

not meet this description and categorization. Further, their function is to

disseminate information and this does not lend itself to “rules of practice."

At paragraph 39 of their application, Objectors allege that we erred:
. C

/O

A
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39. 1In finding at- finding of fact #25, that 1t
is reasonable and necessary to serve a public use
that lowa Power be granted the use of the right
of cminent domain for described permanent

rights of way as set forth in Exhibit F attached
to the petitions for Franchise, contrary to <
Section 478.9 of the Code which limits the franchise
or privilege granted to not more than 25 years.

e ===

’

This same allegation has been made by Objectors in their paragraph 42
which will not be set forth. 1In both allegations Objectors allege that we
erred when Iowa Power was granted franchises for 25 years, but the right of

eminent domain was granted to obtain ''permanent rights of-way.'" As we

observed in our Dockets No. L[-18206, et seq. when we rejected this same

argument, once an electric transmission line is constructed, the line will

‘

continue to exist although the ownership may change. Under the law, ownership

over such a line can only be granted for a 25-year period; at the end of

this period, an extension of franchise must be sought. The only means by i
, .

which a right of way granted for a linc reverts to the original owner is if\»;’/f

O
i the line is not used or operated for five years. §478.15, C77. Clearly,

o F under the authority of §478.6 and §478.15, C77, the Company 1is vested with
;. i
. the right of eminent domain to such extent as the Commission may . approve,

prescribe and find to be necessary for a public use. That is what we did.
\

1

g The remaining allegations made by Objectors are not new argument, but
|

“ must be rejected nonetheless.

“ They contend we erred:

9. In holding a necessity to serve a public

ﬂ interest exists for a proposed line whose

h capabilities far exceed the generating capacity

' of the new plant and whose adverse effects as '
{ testified by Dr. Transch [sic Trausch] go

' unmentioned by the Commission.

! The generating capacity argument was rejected in our December 30 order. The

, :
testimony of Mr. Trausch referred to was adequately refuted in the rebuttal
testimony of Mr, Tefft and mentioned in the Objectors' initial brief with

respect to the adequacy of the informational meetings. Since Mr. Trausch did

not attend the meetings, we did not understand the significance of his testi-

mony and hence did not comment upon its substance.

/O
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Objectors allege at paragraph 17 that we erred:

17. 1In construing the word along in Sec.

478.18 to mean running beside and parallel to

at conclusion of law #19, rather than on,

where, as here, the 2 pole structure could

sit astraddle of most obstructions on the ' | L.
land division line.

This infers that the word "along'" as used in Code §478.18 has a different

meaning, depending on the type of structure utilized by a petitioning utility.

1

‘We affirm our reasoning as set forth beginning at page 34 of our December 30,
1977 order. The language employed by the legislature at Code §478.18 requires ' )
that transmission lines be constructed "along the division lines of the land

according to the government survey thereof wherever the same is practicable

and reasonable, and so as not to interfere with the use by the public of the
highways or streams of the state, nor unnecessarily interfere with the use of

| any land by the occupant thereof." This does not require construction so as

to place the structures dead center on the division line. In fact, such a

construction of the statute would defeat for the most part Objectors' alternéts'
N

j construction proposals. . . » B '

l We note also that straddling the land division line would interfere
‘ v
/ greatly with the use of the land by the occupants. In many cases, it would

. . {
involve interference with two landowners instead of one, and require theu

1

removal of existing fences, to be replaced upon the completion of construction. |

Also, as Staff points out on brief, such a construction of the statute (even

in 1913, when it was enacted) would be unrecasonable in that 1t would remove i

" from consideration the placing of electric transmission lines along existing

. roadways which are "on" the division line.
- 7

L Objectors allege at paragraph 37 of their Application for Rehearing that

]

| we erred:
| 3

A 37. 1In finding at finding of fact #21 that

' the increased initial cost of construction .
i over specified alternate routes is anything : f
" but deminimus [sic de minimig] in light of ;
i the projected revenue from said line.

i Our referenced Finding of Fact provides as follows:-

é
j
t
|
!




Docket Nos. E-18583,
et al.
Page 9

21. 1t has not been shown that Objectors'
Alternate R-1 and lowa Power's Alternate VIII
as supported by (bjectors demonstrate unreason-
ableness of the uctual proposed route on the
basis of original cost to construct, a.cost
that must be borne by the general public.

To our knowledge, the record contains no competent evidence of '"the

projected revenues from said line.'" The cost comparisons as set forth on

page 43 of our order are not de minimis and are ultimately borne by the !
utility's ratepayers. As Staff pointed out in its reply brief at page 11,
tﬁe figures that have been used by Objectors in this res;ect haveAconfused
revenues with profits and were developed on the erroneous assumption that'the i
cost of the line would be expensed rather than included in rate base. Mp;e !

'

importantly, Objectors are ignoring the purpose of making a cost comparison
I in the first place--to ascertain whether the proposed route is reasonable in
light of the cost of alternate routes. Even were we to agree with Objectors,

our original finding would stand.

A
At paragraph 38, Objectors allege that we erred:

38. 1In finding at finding of fact #23 that ' '
objectors had a hurden of showing unreasonable- -

ness in terms of reliability with regard to !
double pole structures and double circuiting '
contrary to Sec. 478.18 of the Code. '

Our Finding of Fact No., 23 provides as follows:

23. The construction proposed by Iowa Power
utilizing two-pole structures and minimizing
double~circuit construction with other bulk power
lines has not been shown to be. unreasonable in
terms of reliability by certain alternatives
presented by the Objectors, including a single-
pole structure design and Alternate Route R-1.

Objectors in.their aliegation of error number 38 are selective in théir

!. reading of our order as to who has the burden of proof in an electric trans-

!
- mission line proceeding. Conclusion of Law No. 21 at page 48 of our order

}‘ provides as follows: ,

| 21. Dlursuant to Chapter 478, The Code 1977, the
" standard for approving a proposed construction,

i assuming the route follows land division lines or
o railroads wherever practicable and reasonable, is
R whether the proposal represents a reasonable

. relationship to zn overall plan of transmitting
ﬁﬁ electricity in the public interest; and in our

/77
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inquiry to determine whether it does, and to test
the reasonableness of what is proposed, we must
look to available viable alternatives in terms of
land use, safety, reliability, and cost. 1If a
prima facie showing is made that a proposed

construction satisfies these requirements, the
burden of coming forth with competent evidence to |
the contrary shifts to those who oppose the i
Company's petition.
As discussed in the body of our order, commencing at the middle of page
43, the Company did make a prima facie showing that the proposed construction
would be safe, and reliable in terms of service continuit&, whereas thé
Objectors' proposal to double-circuit the existing 161-kV line would not be.
In short, the assignments of error in the Objectors' Application for
Rehearing proffer no facts or reasons which would warrant any change or
modification of our December 30, 1977 decision and order in this proceeding,
~and said application should be denied. , |
IT IS THEREFORE ORDERED: | |

‘ '
Objector Anstey's Application for Rehearing filed on Januéry 19, 1978,

and‘joined iq by Objectors Richards, et al. and Stortenbecker, et al., is »
denied. TIowa Power's Motion to Strike the Joinﬁ‘Amendment to Applicétion for
Rehearing filed February 6, 1978, is granted. Ou: decision and order issued
in this proceeding on December_30, 1977 1s therefore final.

IOWA STATE COMﬁhRCE COMMISSION

). P Y -
'//ll((-(c/ZL'CL / S ,/ //' ;7 ern e e
Chgirman

, /::’  //#.'
ATTEST: 7 l(xq/ /%/( A

Commissioner

Secretary Commigﬂﬁoner

Dated at Des Moines Iowa, this 8th day of February, 1978.

- g . v Dhee o4




IN THE IOWA DISTRICT COURT FOR MADISON COUNTY ¢y ¢pno. 3 7/
; BOOK LLZ_PAGE_Z

IST3RUG 27 PH 3:083

MARY E. WELTY
..~ RECURDER
MADISON COUNTY. 10w

IOWA POWER AND LIGHT COMPANY,

Plaintiff,

L .4

vSs.

-

Pd
FLOYD DUDNEY, JANET SIDDENS” )  LAW NO. _ 2,768
DUDNEY, SHIRLEE ANN TUCKER, - . '
DAVID VERNON SIDDENS, DON CARL ‘<) L o
SIDDENS, MADISON COUNTY, IOWA,

; \, Sl Bl aon
and REX ROUSE, Sheriff of ) ORIGINAL NOTICE L] vy
Madison County, Iowa, N : /f%/j%fé / /477
MAR 2 0. 10
) -
)

- Defendants.

TO THE ABOVE-NAMED DEFENDANTS :

f‘ You are hereby notified that there is now on file in the
Office of the Clerk of the above-named Court, a Petition in the “
abo§e~entit1ed action, a copy of which Petition is attached here-
to. The plaintiff's attorney is Gordon K. Darling, whose address
is 53 Jefferson Street, Winterset, Iowa 50273.

You are further notified that unless you appear thereto
and defend in the Iowa District Court for Madison County at the
County Courthouse in Winterset, Iowa within twenty (20) days after
the service of this Original Notice upon you, judgment by default

will be rendered against you for the relief demanded in the Peti-

Srekhh o
74 "' S 4 \; ‘ ( 4
.2 U o 5 L .»4, 174
aae I R \ W, I LR N ) /z_a._n_LnJL,
Ly [ sy 1. P .y .
TR ANEaE Y AR B Y L .
A pray . 4, _A p K : .
ERAOER i b;§ﬂ' Margaret Wheeler,
Yo T YN S Clerk of the Above Court
:ﬁ”\'jUQOQ;é: Madison County Courthouse
SERAA L Winterset, Iowa 50273
NOTE:

Persons named as defendants are told to '"appear thereto and defend."
These words are not always understood. The required appearance may
be made either by the defendant or by defendant's attorney. IT IS
NECESSARY TO SERVE AHND FILE A SPECIAL APPEARANCE, MOTION OR PLEADING
TO PREVENT A DEFAULT (RULE 87). The attorney who is expected to ap-
pear for the defendant should be promptly advised by the defendant
of the service of this Original Notice.

/L3
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ACCEPTANCE OF SERVICE

Service of the foregoing Notice of Appeal, Original

Notice and Petition is hereby acknowledged, and receipt of a:

copy acknowledged thisoZﬁZday of _v%r@& , 1979 at

- Winterset, Iowa. % W

_ Rex Rouse, Sheritf _
Sheriff of Madison County, Iowa

By

ACCEPTANCE OF SERVICE ' .

Service of the foregoing Notice of Appeal, Original

- Notice and Petition is hereby acknowledged, and receipt of a

copy acknowledged this 720 ‘day of -, 1979 at

Winterset, Iowa.

MADISON COUNTY, IOWA

= //, _




IN THE IOWA DISTRICT COURT FOR MADISON COUNTY ‘5§’;§ =’
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IOWA POWER AND LIGHT COMPANY, ) o fﬂ
: . ‘.'<§3{‘J'3 -:ng .
Plaintiff, ) 337 & )
.:Ec:m e
- mm N
vs. ) 8 ~ rd a
LAW NO. 2, L;ZQ '
FLOYD DUDNEY, JANET SIDDENS ) :
DUDNEY, SHIRLEE ANN TUCKER,
DAVID VERNON SIDDENS, DON CARL )
SIDDENS, MADISON COUNTY, IOWA,
and REX ROUSE, Sheriff of )
Madison County, Iowa, NOTICE OF APPEAL
)
Defendants. )

COMES NOW Iowa Power and Light Company, plaintiff con-
demnor, and pursuant to Chapter 472, Code of Iowa (1977), hereby
appeals to the District Court from the award of the Compensation \w

Commission entered herein on March 9, 1979.

A0 thate

"B. A. Webster

GAMBLE, RIEPE, BURT, WEBSTER &
DAVIS '
2600 Ruan Center

Des Moines, Iowa 50309
Telephone: (515) 243-6251

Bod K flarte,,

Gordon K. Darling V
DARLING & CHICKERING

53 Jefferson Street
Winterset, Iowa 50273
Telephone: (515) 462-2442

Keith D. Hartje

IOWA POWER AND LIGHT COMPANY
666 Grand Avenue

P. 0. Box 657

Des Moines, Iowa 50303
Telephone: (515) 281-2331

ATTORNEYS FOR IOWA POWER AND

LIGHT COMPANY, Plaintiff-
Condemnor

5




IN THE IOWA DISTRICT COURT FOR MADISON COUNTY ZEE :-é
EEF -
o8 B =
o2 N
IOWA POWER AND LIGHT COMPANY, g&gf o .
' =27 o i
Plaintiff, <m 3R J
s8- &
vs. ' 3%23 N -
| LAW NO. X -
FLOYD DUDNEY, JANET SIDDENS '22'/27 P

DUDNEY, SHIRLEE ANN TUCKER,

. DAVID VERNON SIDDENS, DON CARL
SIDDENS, MADISON COUNTY, IOWA,
and REX ROUSE, Sheriff of
Madison County, Iowa,

PETITION ON APPEAL
FROM COMPENSATION
COMMISSION AWARD

Defendants.

SN N N NS N N N

COMES NOW Iowa Power and Light Company and, for its Peti-

tion on Appeal, pursuant to Chaptef 472, Code of Iowa (1977), states:

1. Plaintiff, Iowa Power and Light Company, has been

granted a Franchise by the Iowa State Commerce Commission, pur-

suant to Chapter 478, Code of Iowa (1977) for construction and

!
maintenance of a 345-K.V. electric transmission line through

Madison County, Iowa together with the right of eminent domain. *

2. Said line passes across lands owned by defendants orx

in which they have an interest described in Exhibit A hereto at- )
tached and incorporated herein by reference.

3. The easement acquired by plaintiff is set forth in

Exhibit B and shown in the plat attached, incdrporated hgrein by

reference.

4. Said easement on defendants' perefty is 56 feet in

- width for a length of 660 feet and 150- feet in width for a length

- of 1968 feet, contains 7.6 acres and one structures. It is

solely for the purposes of said line and defendants retain full
ownership and use of said land for all purposes not inconsistent
with plaintiff's easement.

5. That on March 9, 1979 said‘easement'was condemned by

plaintiff by eminent domain proceedings. That the award returned
by the Compensation Commission was excessive and unreasonable.

That the difference between the‘fair and reasonable market value of

kg o e e sy

TRt

:
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the property before and after the condemnation of the easement

did not exceed $ 6,900.00

6. That'pursuant to law all construction damage, crop
damage orldamagé to personal property now or hereafter incurred
will be paid in addition to the payment for said easemént.

WHEREFORE, plaintiff prays that damages to said property

be determined in accordance with law.

AL it

B. A. Webster

GAMBLE, RIEPE, BURT, WEBSTER &
FLETCHER

2600 Ruan Center

Des Moines, Iowa 50309
Telephone (515) 243-6251

Yordn b osber,
Gordon K. Darllng U
DARLING & CHICKERING

53 Jefferson Street
Winterset, Iowa 50273

Telephone (515) 462-2442

Keith D. Hartje

TJOWA POWER AND LIGHT COMPANY
666 Grand Avenue

P. 0. Box 657

Des Moines, Iowa 50303
Telephone (515) 281-2331

- ATTORNEYS FOR IOWA POWER AND
. LIGHT COMPANY, Plaintiff-Condemnor

117
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" OFFICERS RETURN OF SERVICE
{W,r —————— BBa == = —-———_ﬁ
STATE OF IOWA,____MADISON County, ss.
The attached notice with copy of Petition attached received this_.z.gfilday of__-.bfszfr' .......... ,

19_.29_, and I certify that I served the same on the defendants named below by delivering a copy there-
of to each of said defendants personally at the time and place set opposite their respective name.

Name of Defendants Month Day Year Township County » State
_Floyd Dudney March 21st 1979 Monroe Madison Iowa
Janet Siddens Dudney March = = 7{st™ TTTA979TTT "Monroe T LR o

- ReN-Rousefmmmmcammean -m Mazchoece ou- 21st. ..-1979_.. .Center ... Madison. .lowa ___

| eeemeeemeem——Maddgon_____ County, Iowa
By.‘ ___________________________ , Deputy Sheriff

RETURN OF ORIGINAL NOTICE

STATE OF IOWA, _MADISON County, ss,
The within notice came into my hands on the 20th day of March L 19 79 , and
21st March 79 Don Carl Siddens\
on the day of , 19 , 1 served the same on_ A

, by leaving a true copy thereof at the house of

Don Carl Siddens , situated in the Township of Monroe

Madison

County, Iowa, the same being the usual place of residence of said  defendent

Janet Siddens Dudney

with , & member of said defendant’s family, with whom he

resides, and over 18 years of age, the said defendant not being found within the County.'

FEES

Service, $— 2+ 90 ' - _,
. ' - Rex Rouse

Copies, $ —

Mileage, $ ‘ ' | Sherriff of Madison. County

Total, $
_ By » Deputy

C e ——
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IN THE IOWA DISTRICT COURT FOR MADISON COUNﬂ%;
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U 6261
=

IOWA POWER AND LIGHT COMPANY,
Plaintiff,

vVsS.

FLOYD DUDNEY, JANET SIDDENS
DUDNEY, SHIRLEE ANN TUCKER,
DAVID VERNON SIDDENS, DON CARL
SIDDENS, MADISON COUNTY, IOWA,
and REY ROUSE, Sheriff of
Madison County, Iowa,

Defendants.

—v

Sidd
Pd

idi

T

S VMOI'ALNNGD NO
1¥N02 15!

G HITITHN L
Z#M R4 0¢

LAW NO. &

NOTICE OF APPEAL

s

.demnor

and pursuant to Chapter 472, Code of Iowa (1977),

COMES NOW Iowa Power and Light Company, plaintiff con-

hereby

appeals to the District Court from the award of the Comnensatlon ~

.

Comm1381on entered herein on March 9, 1979.

Telephone:

‘Telephone:

@ 0 [Jd@é—(:

‘B. A. Webster '

GAMBLE, RIEPE, BURT WEBSTER &
DAVIS

2600 Ruan Center

Des Moines, Iowa 50309

(515) 243-6251

}Jéu@.m K /ﬂm&,;(
Gordon K. Darling
DARLING & CHICKERING
53 Jefferson Street
Winterset, Iowa 50273
Telephone: (515) 462-2442

Keith D. Hartje .
IOWA POWER AND LIGHT COMPANY
666 Grand Avenue

P. 0. Box 657

Des Moines, Iowa 50303

(515) 281-2331

ATTORNEYS FOR IOWA POWER AND

LIGHT COMPANY, Plaintiff-
Condemnnor

/1T
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IOWA POWER AND LIGHT COMPANY, gg%f} N
EH_. O
i 253 ay
Plaintiff, 2% = .
, 32T - J
vVSs. . ggg .o
LAW NO. 2,17 6853 3

FLOYD DUDNEY, JANET SIDDENS
DUDNEY, SHIRLEE ANN TUCKER,
DAVID VERNON SIDDENS, DON CARL
SIDDENS, MADISON COUNTY, IOWA,
and REX ROUSE, Sheriff of
Madison County, Iowa,

PETITION ON APPEAL
FROM COMPENSATION
COMMISSION AWARD

Defendants.

N N N NN N N NV

COMES NOW Iowa Power and Light Company and,/for its Peti-

tion on Appeal, pursuant to Chapter 472, Code of Iowa (1977), states:

1. Plaintiff, Iowa Power and Light Company, has been
granted a Franchise by the Iowa State Commerce Commission, pur-
suant to Chapter 478, Code of Iowa (1977) for construction and
maintenance of a 345-K.V. electric transmission line thfough
Madison County, Iowé together with the right of eminent domain. -

2. Séid iine passes across lands oﬁned by defendants ox
in which they have an interest described in Exhibit A hereto at-
tached and incorporated herein by reference.

| 3. The easement acquired by plaintiff is set forth iﬂ
Exhibit B and shown in the plat attached, incorporatedlherein by
reference. :

4. Said easement on defendants; prqpefty is 56 feet in
width for a length of 660 feet and 150 feeﬁ in width for a leﬁgth
of 1968 feet, contains 7.6 acres and one structures. It is
solely for the purposes of said line and defendants retain full
ownership and use of said land for all purposes not inconsistent.
with plaintiff's easement. |

5. That on March 9, 1979 said easement was cdndemned by
plaintiff by eminent domain proceedings. Th%t the award returned

by the Compensation Commission was excessive and unreasonable.

That the difference between the fair and reasonable market value of

q ’ . . /02/ 0 ;
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the property before and after the condemnation of the easement

did not exceed § 6,900.00

6. That pursuant to law all construction damage, crop
damage or damage to personal property now or hefeafter incurred
will be paid in addition to the payﬁent for said eésement.

WHEREFORE, plaintiff préys that damages to 'said property

be determined in accordance with law.

e

B. A. Webster

GAMBLE, RIEPE, BURT, WEBSTER &
FLETCHER

2600 Ruan Center \

Des Moines, Iowa 50309
Telephone (515) 243-6251

Daadon A /«Z{LLZ

Gordon K. Darllng
DARLING & CHICKERING

53 Jefferson Street
Winterset, Iowa 50273
Telephone (515) 462-2442

N

Keith D. Hartje

IOWA POWER AND LIGHT COMPANY
666 Grand Avenue

P. 0. Box 657 |

Des Moines, Iowa 50303
Telephone (515) 281-2331

ATTORNEYS FOR IOWA POWER AND
. LIGHT COMPANY, Plaintiff-Condemnor

/)
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BEFORE THE SHERIFF OF MADISON COUNTY, IOWA ¢ £ ;
. l
: *E
IN THE MATTER OF THE APPLICATION ) "
OF IOWA POWER AND LIGHT COMPANY -4

FOR CONDEMNATION OF RIGHT OF WAY ) WAIVER OF NOTICETQE”HEARING
FOR TRANSMISSION LINE IN MADISON AND CONSENT TO JURTISDICTION +
COUNTY, IOWA , )

COMES NOW Janet Dudney, Conservator of the Property of
Don Carl Siddens, a Minor, and hereby waives Notice of Hearing
Before the Compensation Commission and consents to the jurisdié—
tion of the Commission in the above-entitled matter on behalf of
the Minor, Don Charles Siddens, in consideratién of Towa Power ,
and Light Company; the Condemnor, dismissing its appeal to they
District Court of Madison County from the award of the Compensa-
tion Commission. The said Janet Dudney, individually and as life
tenant of the prdperty under condemnation, as well as the other re-
maindermen, did receive Notice and were represented by c?unsel at
said hearing. | |

A

Dated this 57 day of April, 1979.

it Qg
T 7 Y J[\ 2 (/m tf,

JAyET DUDNEY, as Conse¥vator of the
Property of Don Carl Siddens, a Minor
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IOWA POWER AND LIGHT COMPANY, ) E2T
' e IR
Plaintiff,. ) 33F B
% ‘“%Q w
vs. ) LAW NO. 21768 @
" FLOYD DUDNEY, et al., ) DISMISSAL OF APPEAL
Defendants. .)

COMES NOW Iowa Power and Light Company and hereby dis-

misses its appeal in the above-entitled case,

costs,
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CASE NO

DUE TO

at plaintiff's

the same having been fully settled out of Court.
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B. A. Webster

GAMBLE, RIEPE, BURT, WEBSTER
DAVIS v
2600 Ruan Center .
Des Moines, Iowa 50309 ‘

Tel one: TSIi;;igj}ifjl

&

Gordon K. Darling

DARLING & CHICKERING

53 Jefferson Street
Winterset, Iowa 50273
Telephone: (515) 462-2442

Attorneys for Iowa Power and
Light Company,.Plaintiff

DOLLARS

TOTAL AMOUNT
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IN THE TOWA DISTRICT COURT FOR @gmn:csgg COUNTY

. IOWA POWER AND LIGHT COMPANY,
Plaintiff,
vs.

FLOYD DUDNEY, et al., STIPULATION FOR DISMISSAL

Defendants.

)
)
)
)
)

IT IS HEREBY STIPULATED that the above-entitled matter

shall be dismissed, at plaintiff's cost, the same having been

QA

. Webster '

fully settled out of Court.

70D\
[ B

GAMBLE, RIEPE, BURT, WEBSTER &
DAVIS

2600 Ruan Center

3

DARLING & CHICKERING

53 Jefferson Street
Winterset, Iowa 50273
Telephone: (515) 462-2442

Attorneys for Plaintiff,
Towa Power and Light Company

00 Qe

E Casper

F DER AND CASPER

223 East Court Avenue
Winterset, Iowa 50273
Telephone: (515) 462-4912

Attorneys for Defendants -
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