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%%{ENA HOLTMYFR fk/a CYRENA PARISH ) EQUITY NO% ﬁ}”@;‘iﬁm %
AND DARWIN HOLTMYER ” ) _‘ ", 2y,
Petitioners ) /Z? ”
Vs, : )
. : )
JAMES GREGORY, DANIEL BROWNLEE, )
AND RON BROWNLEE ) ORDER AND DECREFE
Defendants. ' ) '

JAMES GREGORY, DANIEL BROWNLEE ) EQUITY NO. CV031203
AND RON BROWNLEE, )
Cotnter Claimants )
v, : | )
_ )

CYRENA HOLTMYER §k/a CYRENA PARISH ) ORDER AND DECREE
AND DARWIN HOLTMYER, )
)

Counter-Claim Defendants.

tx

Now ob? this 30th day of Septeniber, 2004, the parties complete their presentation of

~evidence, exhibils, and arguments and the Court proceeds to findings of facts, conclusions of

law, arid Orders.

The Court upon examination of the files and records herein and being otherwise fuily

advised in the premises, finds that approprizte Original Notices of the Petition and Counter-

Claim have been made and that the Court has jurisdiction of the parties and the subject matters.

The Court upon conclusion of the evidence finds:
The Petitioner, Darwin Holtmyer, 1s the owner of tije following described real estate to-
Wil '

All that part of the North Half of the Northeast Quarter of the
Southeast Quarter (N #ANEY.SEY)) of Section Seventeen (17)1in
Township Seventy-four (74) North, Range Twenty-nine (29) West
of the 3th P.M., lving East of the main ¢hannel of Grand River ag
the same now mns through said 40 acre tract, except the following
- described tract: Begiming at the Northeast Corner of the
Southeast Quarter (SEV5) of Séction Seventesri(17), Township
Seventy-four (74) North, Rapge Twenty-nine (25) West of the 5th

~




P.M., thence S 70.0 feet; thence W. 751 .6 feet to the centerline of
the main channel of Grand River, thence N .70.0 feet; thence E.
"751.6 feet to the point of beginning and containing 1.21 acres, .
more or less. o :

That Petitioner, Cyrena Holtmyer, is the owner of the following described real estate, {o-

wit:

Northwes! Quarter of the Southwest Quarter (NWYSWY,) of
Section Sixteen (16); and a track of Jand described as follows:
commencing =zt the Southeast (SE) comer of the Northeast

& Quarier of tie Southeast _ Quarier (NEVaSEv) of - Section
Seventeen (17), running due West Twenty-five (23) rods across-
Grand River, thence in a Northwesterly direction on the bank of
the river Thirty-fwo (32) rods, thence due North (crossing the
river} Nine (9) rods to the North lige of the South Half (SV) of the
Northeast Quarter of the Southeast Quarter (NE%SEY) of said
Section Seventeen (17), thence East to the sectien line, thencs
Soutlr Forty (40) rods to the place of beginning; all in T owpship
Seventy-four (74), Range Twenty-nine {293, Madison County,
lowa. '

The Respondent, James Gregory, is the owner of the following deszribed
real estate, fo-wit;

The East Half of the Southwest Quarter (EV.SW ) and the West
‘Half of the Southeast Quarter (W4SEY:) and all that part.of the
East Half of the Southeast Quarter (E%SEY) lving and being
Southwest, West and Northwest of the Grand River as the same
tuns through said 80-acre tract in Section Seventeen (17),
Tewnship Seventy-four (74} North, Rangs Twenty nine {29} Wost
of the 5th P.M., Madison County, Iows. ~

The Court further finds with regards to the issue of whether there Was an acquigscence in

rhe,_ border between James Gregory’s property, above described, and the property. of Darwiy

'H—olt.m_\,fer_, above described, that there wag in fact a fence on the West bank of the Grand River
within the bounds of the rea] estate described as the Gregory rea)l estate. However, the Count

specifically finds that there was no acquiescence by Gregory_g_r a previous title holder to his Jand

: that-that fence constituied a boundary fence, Furiher, the C;v:n't finds that there has never heen 4

“loat® boundary and that the Grand River tlowing between.the Gregory tract and the Darwin




© Holimyer tract is and shall remain the boundary between the Grugorv tract’ and the Darwin

| Holtmycr tract. ‘ _

The Court further finds that the “fence agreement” associated and :igned by Dan
Brownles. as an-agent of James Gregory, and Darwin Holtmycr and Cyrena Holimyer dated 6. 9-

| 2000, and made a part of this record, as Respondent’s Exhibit “A” is hereby ratified and held by
this Court to be binding upon the parties,

Dan Brownlee, incidentally the tenant of James Gregory, owns land immediately to the
South of, (“v,lend Holtmyer, which land is above de seribed, and immiedi iately to the Baw nf
Cyxena's- U'.iCI above described, aid Darwin Holtmyer’s tract, above described. With, regard to
the dispute between Brownlee and the Holtmyers, the Court speeifically finds that the tradztlonal
nght-hand rule applies to the boundary fence mainienance, The Coutt, however, makes 110

- ruling asto the tvpe-of fence that shonld exist between these two properties and specifically finds -

that that issue is within the province of the appropriate Township Fence Viewers. Finally, the

Court finds that Respondent, Dan Brownlee, has agreed to place a tile inler at the Southeast

corner of Cyrena Holtmyer’s property and the Court adopts this agreemeﬂt as an appropriate

solution to that controve15y
IT 1S, THEREF ORE, ORDERED, ADJUDGED AND DECREED AS FOLLOWS: '
I. That there has been no acquiescence that would shift the boundary between the
~ Darwin Holtmyer property, above described, and the James Gregory property, above described.
It is accordingly DECREED that the boundary berween the Darwin Holtmyer properly and the
James leory property be and hereby is the Grand River, '
z. That the responsibilities of the parties -declared in the fence agreement of June 7,
2000, Respondcnr s Exhibit “A”, are ratified as set forth in that agrcement and Petitioner,

- Darwin Holtmver is specifically Ordered 1o perform that agreement by placement of a fence -
between his tract of land and James Gregory’s tract of land, which fence shall speciﬁcally be
placed East of the Gyand Ruver., | .

IT IS FURTHER ORDERED that the right-hand rule applies with re egard to any fence

disputes arising as 1o the boundary fence between the property of Cyrena Holumyer, zhove




descn'bed, and the Iand owncd by Da;n Brownlee immediate] ly

. Holtinyer's land all East of the CGirand River. . )
IT IS FURTHER ORDERED that Dan Brownlee shall place a tile iniet on his

to the South and East of Cyrena

tand
mimediately South of the Southeast comer of Cyrena Holtmyer’s property, above described.
Costs of this action are assessed to the Patitioners.
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