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This document prepared by: WELLS FARGO BANK, NATIONAL ASSOCIATION, 85 Cleaveland Rd., 2"
Floor, Pleasant Hill, CA 94523 Tel: 925-975-4809

SUBORDINATION, NON-DISTURBANCE,
ATTORNMENT AND ESTOPPEL AGREEMENT
(MORTGAGE)

,ﬁmﬁm—/«‘- and between THREE D
, NATIONAL ASSOCIATION {"Bank").

THIS AGREEMENT is entered into as of
INDUSTRIES, L.L.C. ("Lessee"), and WELLS FA

RECITALS

A. Bank has extended credit or may hereafter extend credit to Clark Industries, Ltd.
("Borrower") secured, in whole or in part, by a mortgage (the "Mortgage") covering that certain real
property situated in Madison County, lowa, and described on Exhibit A attached hereto and incorporated
herein by this reference (the "Property").

B. Lessee leases all or a portion of the Property pursuant to a iease entered into between Clark
Industries, Ltd. ("Lessor") and Lessee dated as of November 2, 2001 (the "Lease"), which Lease has not
been recorded. It is a condition of Bank's agreement to extend or continue credit to Borrower secured by
the Property that the security of the Mortgage be and at all times remain a lien or charge on the Property
prior and superior to the rights of Lessee under the Lease.

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereto agree as follows;

1. SUBORDINATION.

(a) Subordination of Lease. The Mortgage and any and all extensions, renewals, modifications
or replacements thereof shall be and at all times remain a lien or charge on the Property prior and
superior to the Lease. Lessee intentionally and unconditionally waives, reiinquishes and subordinates the
priority and superiority of the Lease and Lessee's right and interest to the Property thereunder to the lien
or charge of the Mortgage, and any and all extensions, renewals, modifications or replacements thereof.

(b) Reliance. Lessee acknowledges that Bank, in extending credit or continuing to extend credit
to Borrower secured by the Property is doing so in material reliance on this Agreement.

(¢) Acknowledgments of Lessee. Lessee acknowledges that it has such information with
respect to any credit extended by Bank to Borrower, and all loan documents executed in connection
therewith, as Lessee deems necessary in order to provide this subordination. Lessee further agrees that
Bank is under no obligation or duty to, nor has Bank represented that it has or will, see to the application
of the proceeds of any such credit by any person or entity, and any application or use of any such
proceeds for purposes other than those for which they were intended shail not defeat this subordination.

(d)  Entire Subordination Agreement. This Agreerhent constitutes the whole and only agreement
between the parties hereto with regard to the subordination of the Lease to the lien or charge of the
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Mortgage; there are no agreements (written or oral) outside or separate from this Agreement with respect
to the subject matter hereof, and all prior negotiations with respect thereto, if any, are merged into this
Agreement. This Agreement shall supersede and cancel, but only insofar as would affect the priority
between the Mortgage and the Lease, any prior agreements as to such subordination, including without

. limitation those provisions, if any, contained in the Lease which provide for the subordination thereof to
the lien of a deed of trust or mortgage affecting all or any portion of the Property.

2. LEASE. Lessee hereby covenants and agrees that, so long as the Mortgage remains in
force and effect:

{a) No Modification. Termination or Cancellation. Lessee shall not consent to any maodification,
termination or cancellation of the Lease without Bank's prior written consent.

(b}  Notice of Default. Lessee shall notify Bank in writing concurrently with any notice given to
Lessor of any breach of or default by Lessor under the Lease. Lessee agrees that Bank shall have the
right (but not the obligation) to cure any breach or default specified in such notice within the time periods
set forth below, and Lessee shall not declare a default of the Lease, as to Bank, if Bank cures such
breach or default within thirty (30) days after the expiration of the time period provided in the Lease for the
cure thereof by Lessor; provided however, that if such breach or default cannot with diligence be cured by
Bank within such thirty (30) day period, the commencement of action by Bank within such thirty (30) day
period to remedy the same shall be deemed sufficient so long as Bank pursues such cure with diligence.

(c) No Advance Rents. Lessee shall not make any payments or prepayments of rent more than
one (1) month in advance of the time when the same hecome due under the Lease.

(d)  Assignment of Rents. Upon receipt by Lessee of written notice from Bank that Bank has
elected to terminate the license granted to Lessor to collect rents, as provided in the Mortgage, and
directing Lessee to make payment thereof to Bank, Lessee shall comply with such direction to pay and
shall not be required to determine whether Lessor or Borrower is in default under any obligations to Bank.

3. ATTORNMENT. If Bank or any other transferee acquires Lessor's right, title and interest in
and to the Property pursuant to a foreclosure of the Mortgage or a transfer of the Property in lieu thereof
- or in any other manner whereby Bank or such transferee succeeds to the interest of Lessor under the
Lease, Lessee agrees as follows for the benefit of Bank or such transferee:

. (a) Payment of Rent. Lessee shall pay to Bank or such transferee all rental payments required
to be made by Lessee pursuant to the terms of the Lease for the remaining term thereof.

() Continuation of Performance. Lessee shall be bound to Bank or such transferee in
accordance with all of the terms of the Lease for the remaining term thereof, and Lessee hereby attorns
to Bank or such transferee as its landlord, such attornment to be effective and self-operative without the
execution of any further instrument immediately upon Bank or such transferee succeeding to Lessor’s
interest in the Lease and giving written notice thereof to Lessee.

(c) No Offset. Neither Bank nor such transferee shall be liable for, or subject to, any offsets or
defenses which Lessee may have by reason of any act or omission of Lessor as the prior lessor under
the Lease, nor for the return of any sums which Lessee may have paid to Lessor as the prior lessor under
the Lease as security deposits, advance rentals or otherwise, except to the extent that such sums are
aclually delivered by Lessor to Bank or such transferee.

(d) Subsequent Transfer. If Bank or such transferee, by succeeding to Lessor’s interest under
the Lease, becomes obligated to perform the covenants of a lessor thereunder, then, upon any further
transfer by Bank or such transferee of its interest as a lessor under the Lease, all of such obligations shall
terminate as to Bank or such transferee. ' '
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4. NON-DISTURBANCE. In the event of a foreclosure of the Mortgage, so long as there shall
then exist no breach, default or event of default by Lessee under the Lease, (a) the leasehold interest of
Lessee shall not be extinguished or terminated by reason of such foreclosure, (b) the Lease shall
continue in full force and effect, and (¢) Bank and its successors-in-interest shall recognize and accept
Lessee as the tenant under the Lease, subject to the terms and conditions of the Lease as modified by
this Agreement. '

5. ESTOPPEL. Lessee acknowledges and represents that;

(a) Lease Effective. The Lease has been duly executed and delivered by Lessee and, subject
fo the terms and conditions thereof, the Lease is in fuli force and effect, the obligations of Lessee
thereunder are valid and binding, and there have been no amendments, modifications or additions to the
Lease (written or oral), other than those included in the Lease definition set forth above. The Lease
constitutes the entire agreement between Lessor and Lessee with respect to the Property, and Lessee
claims no rights to the Property other than as set forth in the Lease.

(b) No Default. As of the date hereof and to the best of Lessee's knowledge, (i) there exists no
breach of or default under the Lease, nor any condition, act or event which with the giving of notice or the
passage of time, or both, would constitute such a breach or default, and (ii) there are no existing claims,
defenses or offsets against rental due or to become due under the terms of the Lease.

{c) No Prepaid Rent. No deposits or prepayments of rent have been made in connection with
the Lease, except as follows: /’)ﬂ}?ﬂ

8. MISCELLANEOUS,

(a) Remedies Cumulative. All remedies provided herein are cumulative, not exclusive, and shall
be in addition to any and all other rights and remedies provided by law and by other agreements between
Bank and Borrower, Lessor or any other person or entity.

(b) Costs, Expenses and Attorneys' Fegs. If any party hereto institutes any judicial or
administrative action or proceeding to enforce any rights or obligations under this Agreement, or seeking
damages or any other judicial or administrative remedy, the prevailing party shall be entitled to recover
from the other party all costs and expenses, including reasonable attorneys' fees (to include outside
counsel fees and all allocated costs of the prevailing party's in-house counsel), whether incurred at the
trial or appellate level, in an arbitration proceeding or otherwise, and including any of the foregoing
incurred in connection with any bankruptcy proceeding (including without limitation, any adversary
proceeding, contested matter or motion brought by Bank or any other person) relating to Borrower,
Lessee or any other person or entity.

(¢) Notices. All notices, requests and demands which any party is required or may desire to
give to any other party under any provision of this Agreement must be in writing delivered to each party at
the address set forth below its signature, or to such other address as any party may designate by written
notice to all other parties. Each such notice, request and demand shail be deemed given or made as
follows: (i) if sent by hand delivery, upon delivery; (ii} if sent by mail, upon the earlier of the date of receipt
or three (3) days after deposit in the U.S. mall, first class and postage prepaid; and (iii) if sent by telecopy,
upon receipt.

(d) Further Assurances. At the request of any party hereto, each other party shall execute,
acknowledge and deliver such other documents and/or instruments as may be reasonably required by the
requesting party in order to carry out the purpose of this Agreement, provided that no such document or
instrument shall modify the rights and obligations of the parties set forth herein.

(e} Borrower; Lessor. If Borrower and Lessor are the same, each reference in this Agreement
to Borrower or Lessor shall be deemed a reference to said person or entity in its respective capacity.
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(f) Successors, Assigns; Governing Law. This Agreement shall be binding upon and inure to
the benefit of the heirs, executors, legal representatives, successors, assigns and other transferees of the
parties hereto, and shall be governed by and construed in accordance with the faws of the State of lowa.

(@) Conflicts. In the event of any inconsistency between the terms of this Agreement and the
Lease, the terms of this Agreement shall control,

(h) - Counterparts. This Agreement may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute and be construed as one and the
same instrument.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first
written above.

LESSEE: BANK:

THREE D INDUSTRIES, L.L.C., WELLS FARGO BANK

NATIONAL ASSOCJATION
By:

Title: [/ ies” Al aclar

_ Address: @éé Waliud,
Address: JZP£ sy #F. Ale, Fiscre, Cﬁnum.S(}So 5/
; E Cd 77_ 2

By:

OBTAIN NOTARY ACKNOWLEDGMENTS
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JAN-14-2083 13:32  FROM WF PRIVATE BANKING TO
Stafe of _IOWA )

) Ss.
County of [\ AD\SOn )

On this \ 3*“ day of_Nanuaey | 2003, before me, \ ) (hn¢ | ;ggggy_tg , a
Notary Public, personally appeared Dean\Longnecker___ to me personally known, who
being by me duly sworn, did say that they are the _ President of the corporation
executing the within and foregoing instrument, that (no seal has been pracured by the)(the seal
affixed hereto is the seal of the) corporation; that said instrument was signed (and sealed) on
bebhalf of the corporation by authority of its Board of directors: and that Dean Longnecker
as an officer acknowledged the execution of the foregoing instrument to be the voluntary act
and deed of the corporation, by it and by them voluntatily executed.

\ Lk NG
By

No-tary Public in the State of _ IOWA

VICKIE DANFORD j
©f Commission Number 140330 °
My Comm, Exp. i\ =7-O4 ¥

State of IOWA )
) ss.
County of POLK )

On this day of _January , 2003 , before me, .Jackie Stewart , a Notary
Public, personally appeared Mary E. Kennedy to me personally known, who being by
me duly sworn, did say that they are the _Vice President of the corporation executing the
within and foregaing instrument, that (no seal has been procured by the)(the seal affixeq
hereto is the seal of the} corporation; that said instrument was signed (and sealed) on behalf of
the corporation by authority of its Beard of directors; and that __Mary E, Kennedy as an
officer acknowledged the execution of the foregoing instrument to be the voluntary act and
deed of the corporation, by it and by themn voluntarily executed.

d.

NOTARIAL SEAL - STATE OF IOWA
COMMISSION NUMBER 163004 By: U Sekie STewAAreT
MY COMMISSION EXPIRES /- I-R003 Notary Public in the State of  1OWA
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EXHIBIT A
TO
SUBORDINATION, NON-DISTURBANCE,
ATTORNMENT AND ESTOPPEL AGREEMENT
(MORTGAGE)

Legal Description of Property:

Lot One (1) of Bellamy Addition, Plat No. 1, to the City of Winterest, Madison County, lowa.




