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This instrument was prepared by (name, address, phone): EXCHANGE STATE BANK {WINTERSET OFFICE) ODWARFDZ
113 5. JOHN WAYNE DRIVE

WINTERSET, IA 50273

{515) 462-5090
State of lowa Space Above This Line For Recording Data

OPEN-END REAL ESTATE MORTGAGE

(With Future Advance Clause)

1. DATE AND PARTIES. The date of this Mortgage is 05-06-2004 and the parties and their addresses
are as follows:

MORTGAGOR:  HERITAGE TOWNHOMES AND DEVELOPMENT, LL.C., AN IDWA
LIMITED LIABILITY COMPANY
2100 STATE STREET
GRANGER, 1A 50109

O Refer to the Addendum which is attached and incorporated herein for additional Mortgagors.

LENDER: EXCHANGE STATE BANK (WINTERSET OFFICE)
ORGANIZED AND EXISTING UNDER THE LAWS OF THE STATE OF IOWA
113 5. JOBN WAYNE DRIVE
WINTERSET, 1A 50273

2. MORTGAGE, For good and valuable consideration, the receipt and sufficiency of which is acknowledged, and to secure
the Secured Debt (hereafter defined), Mortgagor grants, bargains, warrants, conveys and mortgages to Lender the

following described Property: ) oy yyg (o) AND LOT THREE [3) OF HELEN MCCALL HUNTOON ADDITION PLAT NO. 3 T0 THE CITY OF WINTERSET,
MADISON COUNTY, IDWA

The property is located in MADISON at 1204 N 7TH AVENUE & 703-707 EAST MADISON
{County)
. WINTERSET , lowa 50273
{Address) {City) {Zip Code)

Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas rights, crops, timber, all
diversion payments or third party payments made to crop producers, and all existing and future improvements,
structures, fixtures, and replacements that may now, or at any time in the future, be part of the real estate described
above (all referred to as "Property”). The term Property also includes, but is not limited to, any and all water wells,
water, ditches, reservairs, resarvoir sites and dams located on the real estate and all riparian and water rights associated
with the Property, however established.

NOTICE: THIS MORTGAGE SECURES CREDIT IN THE AMOUNT OF $ 250,000.00 . LOANS
AND ADVANCES UP TO THIS AMOUNT, TOGETHER WITH INTEREST, ARE SENIOR TO INDEBTEDNESS TO OTHER
CREDITORS UNDER SUBSEQUENTLY RECORDED OR FILED MORTGAGES AND LIENS,

IOWA - AGRICULTURAL/COMMERCIAL REAL ESTATE SECURITY INSTRUMENT
{NOT FOR FNMA, FHLMC, FHA OR VA USE, AND NOT FOR CONSUMER PURPOSES)
E;ﬁh@ ©1993, 2001 Bankers Systems, Inc., 5t. Cloud, MM Form AGCO-RESKIA 10/8/2003
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12.

13.

14.

A. Mortgagor is an entity which is duly organized and validly existing in the Mortgagor's state of incorporation f{or
organization). Mottgagor is in good standing in all states in which Mortgagor transacts business. Mortgagor has
the power and autharity to own the Property and to carry on its business as now being conducted and, as
applicable, is qualified to do so in each state in which Mortgagor operates.

B. The execution, delivery and performance of this Mortgage by Mortgagor and the obligation evidenced by the
Evidence of Debt are within the power of Mortgagor, have been duly authorized, have received all necessary
governmental approval, and will not violate any provision of law, or order of court or governmental agency.

C. Other than disclosed in writing Mortgagor has not changed its name within the last ten years and has not used
any other trade or fictitious name. Without Lender's prior written consent, Mortgagor does not and will not use
any fqtréer name and will preserve its existing name, trade names and franchises untii the Secured Debt is
satisfied.

PROPER_TY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will keep the Property in good condition and make
all repairs that are reascnably necessary. Mortgagor will give Lender prompt notice of any loss or damage to the
Property. Mortgagor wiil keep the Property free of noxious weeds and grasses. Mortgagor will not initiate, join in or
consent to any change in any private restrictive covenant, zoning ordinance or other public or private restriction limiting
or defining the uses which may be made of the Property or any part of the Property, without Lender's prior written
consent. Mortgagor will notify Lender of all demands, proceedings, claims, and actions against Mortgagor or any other
owner made under law ot regulation regarding use, ownership and occupancy of the Property. Mortgagor will comply
with all legal requirements and restrictions, whether public or private, with respect to the use of the Property. Mortgagor
also agrees that the nature of the occupancy and use will not change without Lender’s prior written consent,

No portion of the Property will be removed, demolished or materially altered without Lender's prior written consent
except that Mortgagor has the right to remove items of personal property comprising a part of the Property that become
worn or obsolete, provided that such personal property is replaced with other personal property at least equal in value to
the replaced personal property, free from any title retention device, security agreement or other encumbrance. Such
replacement of personal property will be deemed subject to the security interest created by this Mortgage. Mortgagor
shall not partition or subdivide the Property without Lender's prior written consent. Lender or Lender’s agents may, at
Lender's option, enter the Property at any reasonable time for the purpose of inspecting the Property. Any inspection of
the Property shall be entirely for Lender's benefit and Mortgadot will in no way rely on Lender's inspection.

AUTHORITY TO PERFORM. If Mortgagor fails to perform any of Mortgagor's duties under this Mortgage, or any other
mortgage, deed of trust, security agreement of other lien document that has priority over this Mortgage, Lender may,
without notice, perform the duties or cause them to be performed. Mortgagor appoints Lender as attorney in fact to sign
Mortgagot's name or pay any amount necessary for performance. If any construction on the Property is discontinued or
not carfied on in a reasonable manner, Lender may do whatever is necessary 10 protect Lender's security interest in the
Property. This may include completing the construction.

Lender's right to perform for Mortgagor shall not create an obligation to perform, and Lender's failure to perform will not
preclude Lender from exercising any of Lender's other rights under the law or this Mortgage. Any amounts paid by
Lender for insuring, preserving or otherwise protecting the Property and Lender's security interest will be due on demand
and will bear interest from the date of the payment until paid in full at the interest rate in effect from time to time
according to the terms of the Evidence of Debt.

ASSIGNMENT OF LEASES AND RENTS. Mortgagor assigns, grants, bargains, warrants, conveys and mortgages to
Lender as additional security all the right, title and interest in the following (Property).

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agreements for the use
and occupancy of the Property, including but not limited to, any extensions, renewals, modifications or
replacements (Leases}.

B. Rents, issues and profits, including but not limited to, security deposits, minimum rents, percentage rents,
additional rents, common area maintenance charges, parking charges, real estate taxes, other applicable taxes,
insurance premium contributions, liquidated damages following default, cancellation premiums, "loss of rents"
insurance, guest receipts, revenues, royalties, proceeds, bonuses, accounts, contract rights, general intangibles,
and all rights and claims which Mortgagor may have that in any way pertain to or are on account of the use or
occupancy of the whole or any part of the Property (Rents).

In the event any item listed as Leases or Rents is determined to be personal property, this Assignment will also be
regarded as a security agreement.

Mortgagor will promptly provide Lender with copies of the Leases and will certify these Leases are true and correct
copies. The existing Leases will be provided on execution of the Assignment, and all future Leases and any other
information with respect to these Leases will be provided immediately after they are executed. Mortgagor may collect,
receive, enjoy and use the Rents so long as Mortgagor is not in default. Mortgagor will not collect in advance any Rents
due in future lease periods, unless Mortgagor first obtains Lender's written consent. Upon default, Mortgagor will receive
any Rents in trust for Lender and Mortgagor will not commingle the Rents with any other funds. When Lender so directs,
Mortgagor will endorse and deliver any payments of Rents from the Property to Lender. Amounts collected will be
applied at Lender's discretion to the Secured Debts, the costs of managing, protecting and preserving the Property, and
other necessary expenses. Mortgagor agrees that this Security Instrument is immediately effective between Mortgagor
and Lender and effective as to third parties on the recording of this Assignment. This Security Instrument will remain
gffective during any statutory redemption period until the Secured Debts are satisfied.

As long as this Assignment is in effect, Mortgagor warrants and represents that no default exists under the Leases, and
the parties subject to the Leases have not violated any applicable law on leases, licenses and landlords and tenants.
Mortgagor, at its sole cost and expense, will keep, observe and perform, and require all other parties to the Leases to
comply with the Leases and any applicabie law. If Mortgagor or any party to the Lease defaults or fails to observe any
applicable law, Mortgagor will promptly notify Lender, if Mortgagor neglects or refuses to enforce compliance with the
terms of the Leases, then Lender may, at Lender's option, enforce compliance.

Mortgagor will not sublet, modify, extend, cancel, or otherwise alter the Leases, or accept the surrender of the Property
covered by the Leases {unless the Leases so require) without Lender’s consent. Mortgagor will not assign, compromise,
subordinate of encumber the Leases and Rents without Lender's prior written consent. Lender does not assume of
become liable for the -Property’'s maintenance, depreciation, or other losses or damages when Lender acts to manage,
protect or preserve the Property, except for losses and damages due to Lender's gross negligence or intentional torts.
Otherwise, Mortgagor will indemnify Lender and hold Lender harmless for all liability, loss or damage that Lender may
incur when Lender opts to exercise any of its remedies against any party obligated under the Leases, ipage 3 of &)

ExBersf ©1993, 2001 Bankers Systems, Inc., St. Cloud, MN Form AGCO-RESIHA 10/8/2003
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E. LMortgagor and every tenant have been, are and shall remain in full compliance with any applicable Environmental
aw.
There are no underground storage tanks, private dumps or open wells located on or under the Property and no
such tank, dump or well will be added unless Lender first consents in writing.

G. Mortgagor will regularly inspect the Property, monitor the activities and operations on the Property, and confirm
th_a';1 all permits, licenses or approvals required by any applicable Environmental Law are obtained and complied
with.

H. Mortgagor will permit, or cause any tenant 10 permit, Lender or Lender's agent to enter and inspect the Property
and review all records at any reasonable time to determine (1) the existence, location and nature of any
Hazardous Substance on, under or about the Property; (2} the existence, location, nature, and magnitude of any
Hazardous Substance that has been released on, under or about the Property; ot {3} whether or not Mortgagor
and any tenant are in compliance with applicable Environmental Law.

1. Upon Lender's request and at any time, Mortgagor agrees, at Mortgagor's expense, to engage a qualified
environmental engineer to prepare an environmental audit of the Property and to submit the resuits of such audit
to Lender. The choice of the environmental engineer who will perform such audit is subject to Lender's approval.

J. Lender has the right, but not the obligation, to perform any of Mortgagor's obligations under this section at
Mortgagor's expense.

K. As a consequence of any breach of any representation, warranty or promise made in this section, (1} Mortgagor
will indemnify and hold Lender and Lender’'s successors of assigns harmiess from and against all losses, claims,
demands, liabilities, damages, cleanup, response¢ and remediation costs, penalties and expenses, including
without limitation all costs of litigation and attorneys’ fees, which Lender and Lender's successors or assigns may
sustain: and {2} at Lender's discretion, Lender may release this Mortgage and in return Mortgagor will provide
Lender with collateral of at least equal value to the Property secured by this Mortgage without prejudice to any of
Lender's rights under this Mortgage.

L. Notwithstanding any of the language contained in this Mortgage to the contrary, the terms of this section shall
survive any foreclosure or satisfaction of this Mortgage regardiess of any passage of title to Lender or any
disposition by Lender of any or all of the Property. Any claims and defenses to the contrary are hereby waived.

21. CONDEMNATION. Mortgagor will give Lender prompt notice of any action, real or threatened, by private or public
entities to purchase or take any or all of the Property, including any easements, through condemnation, eminent domain,
or any other means. Mortgagor further agrees to notify Lender of any proceedings instituted for the establishment of any
sewer, water, conservation, ditch, drainage, or other district relating to or binding upon the Property or any part of it.
Mortgagor authorizes Lender to intervene in Mortgagor's name in any of the above described actions or claims and to
coliect and receive alt sums resulting from the action or claim, Mortgagor assigns to Lender the proceeds of any award or
claim for damages connected with a condemnation or other taking of all or any part of the Property. Such proceeds shall
be considered payments and will be applied as provided in this Mortgage. This assignment of proceeds is subject to the
terms of any prior mortgage, deed of trust, security agreement or other lien document.

22. INSURANCE. Mortgagor agrees to maintain insurance as follows:

A. Mortgagor shall keep the improvements now existing or hereafter built on the Property insured against loss by
fire, hazards included within the term "extended coverage" and any other hazards, including floods or flooding, for
which Lender requires insurance. This insurance shall be maintained in the amounts and for the periods that
Lender requires. What Lender requires pursuant to the preceding two sentences can change during the term of the
Secured Debt, The insurance carrier providing the insurance shall be chosen by Mortgagor subject to Lender's
approval, which shall not be unreasohably withheld, If Mortgagor fails to maintain the coverage described above,
Lender may, at Lender's option, obtain coverage to protect Lender's rights in the Property according to the terms
of this Mortgage.

All insurance policies and renewals shall be acceptable to Lender and shall include a standard "mortgage clause”
and, where applicable, "lender loss payee clause.” Moartgagor shall immediately notify Lender of cancellation or
termination of the insurance. Lender shall have the right to hold the policies and renewals. If Lender requires,
Mortgagor shall immediately give to Lender all receipts of paid premiums and renewal notices. Upon loss,
Mortgagor shall give immediate notice to the insurance carrier and Lender. Lender may make proof of loss if not
made immediately by Mortgagor,

Unless Lender and Mortgagor otherwise agree in writing, insurance proceeds shall be applied to restoration or
repair of the Property damaged if the restoration of repair is economically feasible and Lender's security is not
lessened, f the restoration or repair is not economically feasible or Lender's security would be lessened, the
insurance proceeds shall be applied to the Secured Debt, whether or not then due, with any excess paid to
Mortgagor. If Mortgagor abandons the Property, or does not answer within 30 days a notice from Lender that the
insurance carrier has offered to settle a claim, then tender may collect the insurance proceeds. Lender may use
the proceeds to repair or restore the Property or to pay the Secured Debt whether or not then due. The 30-day
period will begin when the notice is given,

Unless Lender and Mortgagor otherwise agree in writing, any application of proceeds 10 principal shall not extend
or postpone the due date of scheduled payments or change the amount of the payments. if the Property is
acquired by Lender, Mortgagor's right to any insurance policies and proceeds resulting from damage to the
Property before the acquisition shall pass to Lender to the extent of the Secured Debt immediately before the
acquisition,

B. Morigagor agrees to maintain comprehensive general fiability insurance naming Lender as an additional insured in
an amount acceptable to Lender, insuring against claims arising from any accident or occurrence in or on the
Property.

c. Mo?tgagor agrees to maintain rental loss or business interruption insurance, as required by Lender, in an amount
equal to at least coverage of one year's debt service, and required escrow account deposits (if agreed to
separately in writing), under a form of policy acceptable to Lender.

23. NO ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate agreement, Mortgagor will not be
required to pay to Lender funds for taxes and insurance in escrow.
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[0 Additional Terms.

SIGNATURES: By signing below, Mortgagor agrees to the terms and covenants contained in this Mortgage and in any
attachments, Mortgagor also acknowledges receipt of a copy of this Mortgage on the date stated above on Page 1.

1 Actual authority was granted to the parties signing below by resolution signed and dated

Entity Name: HERITAGE TOWNHOMES AND DEVELOPMENT, L.L.C.

‘vf QQA,.. Nndéed =S -ov /mm;a,h MMAW—\ 55

(Signaturs} KEVIN JOHNBON, MEMBER: vWemuge (Date) (Signatdrel JWN MEMBER e~ 4’ (Date)

{Signature) {Date) [Signature) {Date)

[0 Refer to the Addendum which is attached and incorporated herein for additional Mortgagors, signatures and
acknowledgments.

ACKNOWLEDGMENT:
STATE OF , COUNTY OF } ss.
On this day of before me, a Notary
Public in the state of lowa, personally appeared

Undividualy to me known to be the personis) named in and who executed the foregoing instrument, and acknowledged that
ex?ﬁcuted the same as f voluntary act and deed.

M§ ‘comimission expires: .

[ A e e . NI {Notary Public)

m@ ©1993, 2001 Bankers Systems, Inc., St. Cloud, MN Form AGCO-RESI-IA 10/8/2003 {page 7 of 8}
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